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Daysof Grace. We republish the table 
which we inserted in the Journal for 
June, showing the states which have 
abolished grace, as a little repetition of 
information of this kind will do nobody 
any harm; besides we were unable, in 
our last, to give the date at which the 
new Illinois law took effect, which is 
now shown to be July rst, 1895. There 
are now eleven states in the Union that 
have abolished grace, beginning with 
California in 1873—the year of the al- 
leged ‘‘great crime’’—and ending with 
Pennsylvania, whose law was passed 
June 18, 1895, and does not take effect 
until the rst of January next. Now 
that the leading states of New York, 
Pennsylvania and Illinois have all abol- 
ished grace, we may look for whole- 
sale legislation of the same character 
in the remaining states of the Union, 
where grace is yetallowed. The Amer- 
ican Bankers’ Association has for years 
been urging the passage of such laws, 


NEw YorK, 


Law Journal. 


JuLy, 1895. 

and the result now seen is largely at- 
tributable to its influence and persist- 
ence in urging the abolition of a worse 
than useless custom. It would be well 
for the bankers’ associations in those 
States that have not yet passed such 
laws,to take the matter up, and urge leg- 
islation bringing their own states into 
line, 


Liability of 
Holder of Na- 
tional bank stock 
as Collateral Se- 

curity. 


Attention is invited to the 
decision of the United 
States Circuit Court of 
Appeals in Beal, Receiver of the Maver- 
ick National Bank against Zssex Savings 
Bank, wherein the savings bank, hold- 
ing shares in the national bank as col- 
lateral security, is held not liable to as- 
sessment as a shareholder for the debts 
of the bank. 

It is often made a point of inquiry by 
a bank or individual who takes na- 
tional bank stock as security for a loan 
whether any statutory liability for debts 
of the bank, in the event of its insolv- 
ency, is incurred by holding the stock 
in that capacity, Such liability is in- 
curred if the creditor has the stock 
transferred to himself on the books, so 
that he appears on the record as the ap- 
parent owner; but the decisions have 
now evolved that where the record of 
transfer discloses that the creditor holds 
the stock as collateral security, no stat- 
utory liability is incurred. In the case 
of Pauly v. State Loan & Trust Com- 
pany, in the United States Circuit Court 
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for the Southern District of California* 
one to whom national bank stock was 
pledged as collateral security had the 
stock transferred to himself on the 
books ‘‘as pledgee,” and the court held 
The decision 
now published is to the same effect. 
National bank shares taken as collateral 
were surrendered and a new 
issued to the creditor ‘‘as collateral.’ 
The court holds that the statute provid- 


there was no liability. 


certificate 


ing for assessment of “shareholders” 
does not cover such a case. 

Many bankers, who acquire national 
bank stock as collateral security, deem 
it necessary to have the stock transferred 


on the books of the corporation in order 
to perfect the security and make it safe 
from seizure by creditors of the pledg- 
ing shareholder; but it has been recent- 
ly held by one of the western courtst 
that under the national bank act a reg- 
istry of the transfer is not necessary; 


that the holder obtains a good title, as 
against creditors, by the common law 
transfer; and that the legislation of any 
State requiring a transfer of the stock 
of a corporation on the books, in order 
to be valid, does not apply to national 
bank stock, 

These points of decision are useful to 
bear in mind in ary contemplated trans- 
action, involving the taking of stock in 
a national bank as security for a loan, 


While the holder of na- 
tional bank stock as col- 
lateral security is, as shown above, 
ordinarily exempt from liability as a 
shareholder for the debts of the bank 
upon its failure, unless he happens to be 
registered as apparent owner, it may be 


Assessmert in 
case of impaired 
capital. 





*B L. J. October 1, 1893. 
+Doty v. Bank, Supreme Court of North Dakota, B. 
L. J. November 15, 1892. 


LAW JOURNAL 


observed that there is another kind of 
statutory assessment 
bank stock to which such a holder is 
oftentimes subject. We refer to the 
assessment provided by Sec. 5205, U. S. 
Revised Statutes. Under that section 
every bank whose capital has become 
impaired, if it desires to escape receiv- 


upon national 


ership, must, within three months after 
receiving notice of the impairment from 
the comptroller of the currency, pay the 
deficiency in the capital stock by assess- 
ment upon the shareholders pro rata, 
and any shareholder who neglects or re- 
fuses to pay, after three months’ notice, 
becomes liable to have sufficient of his 
stock sold at public auction to make 
good the amount assessed. The nature 
of this assessment is very different from 
that under section 5151, R. S., involved 
in Beal v. Essex Savings Bank. The 
last-named section contemplates a situa- 
tion where a national bank is insolvent 
and in the hands of a receiver; and the 
assessment upon shareholders is to sup- 
ply a deficiency of assets with which to 
pay debts. The bank, itself, is dead, 
and the stock worthless, and worse than 
worthless, for its ownership is a source 
of liability. 
the operation of section 5205, however, 
is different. There the bank is 
solvent, but there is an impairment of 
capital, and that section is designed to 
provide a means whereby, by assessment 


The situation calling for 


not in- 


upon the shareholders, the impairment 
can be made good, and the bank con 
When, under such cir- 
an assessment upon the 
shares is levied, the creditor who holds 
certain of the shares as collateral will 
often be compelled to pay the assess- 
ment himself. True, the assessment is 
upon the shareholder, but the latter will 
frequently fail or refuse to pay. In 
that event the creditor must come for- 


tinue business. 
cumstances, 
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ward and pay, else the shares will be 
sold and the security lost. 


Compulsory 
Disclosure of 
Bank Deposits 


In the last Journal we 
discussed the question: 
‘‘Can a state compel a bank to furnish 
i list of its depositors and amounts to 
their credit, for purposes of taxation?” 
and referred to acase in Indiana where 
had been judicially ex- 
pressed that it was beyond the power 


the opinion 


of a state legislature to force such a 
The discussion was called 
forth by the indictment of the president 


disclosure. 


of a national bank in Oregon for refus- 
ing to comply with a law of that state 
which required the proper officers of 
banking institutions to furnish such lists 
to the county assessors, upon applica- 
tion, 


That discussion may now be sup- 
plemented by the decision of the circuit 
court, of Multonomah county, Oregon, 


sustaining a demurrer to the indictment 
and declaring the Oregon law unconsti- 


tutional and invalid. The opinion of 


Judge Stephens is published in full on 


another page. Following is the com- 
ment of the Portland Oregoniaz upon the 


decision: 


The ruling of Iudge Stephens in the 
bank assessment case certainly is sound 
common sense and probably is sound 
law. The act of 1870 ought to be held 
invalid, under either of the three prin- 
ciples laid down by Judge Stephens. 
As to the particular bank made defend- 
ant in this case, the act is invalid, be- 
cause national banks are distinctly re- 
moved by the federal law from state 
jurisdiction, except for the specific pur- 
pose of equal and uniform taxation of 
their property, with all other property 
in the state. This law undertakes, not 
to tax the banks, but to make them 
agents to aid the state in discovery of 
the property of its citizens for taxation 

—an undertaking clearly beyond the 
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power of the state. The law of 1870 
comes within the constitutional inhib- 
ition of class legislation, in that it im- 
poses upon bankers a duty not imposed 
upon other custodians of property—that 
of discovering this property to the state 
for the purpose of taxation. This is a 
highly improper exercise of the author- 
ity of the state in any case, and it cer- 
tainly cannot be made as to one selected 
class of custodians of the property of 
other persons. Finally, the broad 
ground of public policy alone would be 
sufficient to throw this out of court. It 
is beyond the province and power of 
legislation to destroy a legitimate and 
useful business by prescribing con- 
ditions under which it would be impos- 
sible to carry iton, This would be the 
precise effect of enforcement of this 
law. It would close every bank com- 
pelled to comply with its requirements, 
No one would do business with a bank 
that made its business public, 

The law might as well compel a law- 
yer to testify to the concerns of his 
client or a priest to reveal the secrets of 
the confessional. The first objection to 
the law of 1870 applies to national banks 
alone, but the other two apply to state 
banks as well. The law, therefore, is 
unconstitutional and invalid through- 
out.” 


Negotiable paper 
in Illinois, 


A new law governing the 
liability of indorsers of 
promissory notes and the remedies of 
holders, has been enacted in Illinois at 
the last session of the legislature* which 
makes important changes in the law, of 
great advantage to the business com-— 
munity. Away back in 1827, the leg- 
islature of Illinois, not content with the 
wisdom underlying the English statute 
of Anne, which placed promissory notes 
upon the same negotiable footing as 
bills of exchange, and which has been 
substantially re-enacted in most of the 





*For copy of law, see “Legislation Affecting Bank- 
ers”’ post. 
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States of the Union, undertook to and 
did enact a superior ‘‘statute of Anne” 
of their own, governing promissory 
notes, from which the people, not only 
of Illinois, but of other states—invest— 
ors in Illinois obligations—have suffered 
ever since. That law provided that 
promissory notes, bonds, due-bills and 
other instruments in writing could be 
made payable either in money or per- 
sonal property: if made payable to any 
person or persons, they were assignable 
by indorsement; and to hold an_ indor- 
ser (termed an assignor) of an unpaid 
note, it was necessary to bring suit 
against the maker to the first term of 
court after maturity of the paper, unless 
the holder could affirmatively prove that 
suit against the maker would have been 
unavailing or that he had absconded, or 
resided out of the state, 

Some of the injurious effects of this 
anomalous statute were these: The pe- 


culiarity of the law in requiring prompt 
suit against the maker to hold the in- 
dorser, not being generally known out- 
side of Illinois, frequently worked in- 


to holders of Illinois business 
paper all over the globe, who would act 
on the assumption that, after demand 
and protest, the indorser was absolutely 
bound and would not institute suit as 
required by the statute. It has been 
estimated that the loss to holders of Il- 
linois paper outside the state by reason 
of ignorance of this peculiar law, has 
been not less than a million dollars an- 
nually. Then, the attempt to hold the 
indorser under the old law, was like— 
wise attended with loss. If suit was in- 
stituted against the maker, the indorser 
had an opportunity to place his prop- 
erty out of the reach of the creditor, be- 
fore judgment and unsatisfied execution 
against the principal debtor could be 
obtained. Or, if the creditor proceeded 


jury 
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at once against the indorser, on the 
ground that suit against the maker 
would be unavailing, he was under ne- 
cessity of affirmatively proving this, and 
the maker would oftentimes swear in 
aid of the indorser that had he been 
promptly sued, the money could have 
been recovered from him, Asa result, 
whichever horn of the dilemma the un- 
fortunate holder took, the outcome was 
the to The 
bankers of Illinois protected themselves 


same — failure recover. 
against the operation of this statute by 
the requirement of guaranties, but ama- 
jority of the business men of the state 
and the outside commercial world, were 
at the mercy of its provisions. A further 
injury to the commercial holder occurred 
in the case of obligations made payable 
to ‘‘A or bearer,” caused by the con- 
struction put by the courts upon that 
provision of the statute providing for 
the assignment of promissory notes. 
The statute, as we have already said, 
provided that promissory notes, etc., 
‘‘made payable to any person or per- 
sons,” should be assignable by indorse- 
ment. The courts construed that a 
bond or note payable to ‘tA or bearer” 
was payable to a person, and that it was 
none the less so because 
was inserted after the name; hence, it 
must be indorsed by A, and transfer by 
delivery would not be sufficient. This 
is contrary to the general law merchant 
under which, it is well known, paper 
payable to ‘‘A or bearer” passes by de- 
livery, and as a consequence 
caused to foreign holders of Illinois ‘tA 
or bearer” securities by reason of ignor- 
ance of the peculiar requirements of II- 


‘tor bearer” 


losses 


linois law have been extensive. + 
All this has now been changed by the 


+ Inthe BANKING LAW JOURNAL for April 1895, the 
Editor hasextensively reviewed the history and ef- 
fect of this branch of the Illinois law—now supplanted 
by the new enactment. 
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enactment of the new law, for which, 
we believe, Mr J. J. P, Odell, Presi- 
dent of the Union National Bank of 
Chicago, deserves a large share of the 
credit. 

Mr. Odell 


In December 1892, deliv- 


ered an address 
Club of Chicago in which he pointed 
out the evils resulting from the oper- 
ation of the antiquated commercial 
statute of 1827, and then submitted for 
the cons'deration of the members, the 
bill which has now been made a law.} 
This bili 
club and bankers of Illinois and 


has been advocated by the 
has 
now been passed as the result of some 
two years’ agitation. In the following 
simple provision in Section 1, we find 
the most potent change—one little sen- 
tence being sufficient to remove promis- 
sory notes from the ban of the statute 
and make them subject to the more en- 
lightened principles of commercial law 
“The rights of the lawful holders of promissory 
1otes, payable in money, and the liability of all par- 
ties to er upon said notes shall be the same as that of 


ke parties to inland bills of exchange, according to 
the custom of merchants.” 


No more suing makers of promissory 


in order to 
charge indorsers; no more necessity of 


notes at first term of court 


indorsement of notes payable to ‘A or 
bearer;’’ no more losses as a result of 
ignorance of these peculiar requirements 
of ancient and unwise legislation. These 
are indeed reforms and benefits, apt to 
be appreciated by those who have suf- 
fered or been in the 


past, and by all who are foes of unrea- 


inconvenienced 


sonable anomalies of law, 

Then there are other provisions of 
the law of added benefit to the 
commercial holder, Section 2, it will 
be seen, permits one suit against per- 


new 


sons severally liable upon bills or notes. 
This obviates the necessity of several 
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+Address and bill published in B. L. J 
+8 


before the Bankers’. 
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separate suits against different parties 
to the instrument, and brings Illinois 
into line, in this matter, with many 
other states who have already enacted 
progressive laws in the matter of remedy, 
It is also provided that when 


brought against persons jointly 


suit is 
liable 
for in- 
stance, partners, where only apart have 


upon negotiable instruments as, 


been summoned, by reason of absence 
or other inability to serve, judgment 
can be entered and enforced against the 
joint property of all, and the separate 
property of those defendants who have 
been served. Before this provision was 
made, the law did not permit the seiz— 
ure of joint or firm property unless all 
the parties were served with the sum- 
mons; and if, when suit was brought 
against a firm, one or more partners 
should happen to be avsent, designedly 
or otherwise, the firm property could 
not be seized upon execution or sold as 
partnership property, but only the indi 
vidual property of the partners served 
would be touched. This provision, 
then, is a very beneficial one in aid of 
the creditor who brings suit upon a 
negotiable instrument. 


Regulation of 
loans to bank of- 
ficers and direct- 
ors. 


In the June Journal we 
published a summary of 
the opinions and recom- 
mendations of the various heads of state 
bank departments and successive comp- 
trollers of the currency upon the sub— 
ject of the restriction by legislation of 
loans to officers and directors of banks, 
and we referred to the recent legislation 
in New York and Minnesota as the first 
and only legislative results thus far ob- 
tained after several years agitation of 
the subject. In making this statement 
we were in error in overlooking the 
Iowa legislation of 1894, which fact has 
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been brought to our attention by read- 
ers of the Journal, 

By Section 1 of ‘‘an act providing for 
the better security of state banks,” ap- 
proved April 24, 1894, the legislature 
of Iowa, enacted: 


“No director or trustee of a state bank shall as such 
receive any pay or emolument for his services; and 
no trustee, officer or servant of such state bank shall, 
directly or indirectly in any manner, use the fun sof 
the said bank, or its deposits, or any part tnereof, ex- 
cept for regular business transactions, and all loans 
made to said directors, officers, servants and agents 
of the bank shall be upon the samesecurity as re- 
quired of others, andin strict conformity to the rules 
and regulations of the bank; and all such loans shall 
be made only by the board, and shall be acted upon 
in the absence of the party applying therefor. Rea- 
sonable compensation may be paid tothe officers of 
the bank as may be provided for in the by-laws.” 


Here we see legislation similar to that 
of New York and Minnesota requiring 
action by the board of directors be- 
fore the granting of loans not only to 
officers, but to directors. 

In the last Journal we pointed to the 
fact that in most of the official recom- 
mendations of legislation, a distinction 
was made between “officers” and ‘‘di- 
rectors” of a bank, and that the recom- 
mendation for restrictive legislation was 
made the case of officers and em- 
ployes and was omitted in the case of 
directors; but that the legislatures in 


in 


New York and Minnesota, ignoring the 


their enact- 
ments the directors, as well as active 
officers and employes of banks. In the 
fowa enactment, it will now be observed, 
directors, as well as officers, are like— 
wise covered by the law, but in this in- 
stance, the law follows the official recom- 
mendation and does not go beyond itas 
did the legislature in New York and 
Minnesota. 

Speaking upon this point at the re- 
cent convention of York state 
bankers, at Saratoga, Bank Superintend- 
ent Preston said: 


distinction, embraced in 


New 


“The legislature last winter passed an act provid- 
ing that no officer, director, clerk, agent or employe 
of a bank should borrow money of the bank without 
first obtaining the approval of a majority of the board 
of directors, It was not originally intended that the 
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word ‘directors’ should be put in that law, but some 
enterprising legislator thought it ought to be there, 
and so it was put in. Now, the treuble which has 
arisen by reason of that is that in thistime of the year 
particu arly, when it is hard to convene boards of 
directors of banks, it is difficult to know just how 
much credit can be given to a director when the ma- 
jority of the board of trustees are not present to con 
senttoit. I finally d-cided to hold that if a board of 
directorsofa bank shall pass a resolution stating the 
amount or line of discount that each director of a bank 
shall be entitled to have, 1t will be a compliance " 
the law, so that the business may be carried on un- 
interruptedly.’ 


Bank Taxation 


; The constitutionality of 
in Pennsylvania . 


the law of 1891 for the 
taxation of banks in Pennsylvania has 
been brought into question, and the su- 
preme court of the state has rendered 
a decision upholding its validity. The 
case has now been appealed to the su- 
preme court of the United States, as the 
law affects the 336 national banks in the 
state, the market value of whose stock 
is $128,000,000. The decision of the 
supreme court of Pennsylvania wil! be 
found on another page. The issues in- 
volved are outlined in a letter recently 
written by Mr. John Wilson, attorney 
for the Merchants and 
National Bank of Pittsburgh, who is 
testing the law, to Mr. R. J. Stoney, 
Jr., publisher of the “ Pittsburgh 
Banker.” In this letter Mr. Wilson 


says: 


Manufacturers’ 


‘*T have your favor of recent date, 
asking me to give you, with the consent 
of the various parties interested, an out- 
line of the questions involved in the liti- 
gation undertaken by the Merchants & 
Manufacturers’ National Bank of Pitts 
burgh, for the purpose of testing the 
legality of the settlement against that 
corporation of the state tax by the 
Auditor General and State Treasurer. 
This settlement was made for the tax 
year 1893 by the Auditor General uader 
and by virtue of the authority conferred 
by section 7 of the act of June 8, 1891, 
which in substance directs the Auditor 
General in June of each year to assess a 
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tax of four (4) mills on the actual value 
of all the shares of stock ‘‘issued”’ of 
every national bank of the common- 
wealth, which has not previously elected 
to collect from its shareholders a tax of 
eight (8) mills on the par value of all its 
shares of stock ‘‘subscribed for or 
issued,” and pay the same into the state 
treasury on or before the first day of 
March of each year. In the event of its 
bank 
thereby also purchase exemption from 
the possibility of local taxation except 


doing which, any national shall 


local taxation upon its real estate. 

show that 
wherever the shares of a national bank 
sell at a large premium above the par 
value, such a bank would pay a less tax 
upon the actual value of its shares by 
embracing the option of paying the 8- 
mill tax on the par value of its shares. 
In other words, 8 mills on the par value 


A moment’s reflection will 


will always be less than 4 mills on more 
than double the par value. 

Take as an example the Chemical 
National Bank of the city of New York. 
This bank has a capital stock cf $300,- 
ooo, Its surplus fund and undivided 
profits amount to $7,000,000, by virtue 
of which fact my impression is that the 
actual or market value of each share is 
about $4,500. If this be so, the actual 
value of allits shares is about $13,500,- 
000. Such a bank as this would natur- 
ally elect to pay a tax of eight mills on 
the par value of its shares, under the 
Pennsylvania system; that is, a tax of 
$2,400. If it were taxed at the ordinary 
rate for moneyed capital, or the rate at 
which the majority of bank shares are 
taxed, it would pay $54,000 instead of 
$2,400. In order to minimize state taxa- 
tion of its shares of stock, it is onlv 
necessary for a national bank in Penn- 
sylvania to reduce itscapital and add to 


its surplus fund, and though the sur 
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plus fund might swell into the millions, 
no value is added to the shares for tax- 
ing purposes. 

There is, fortunately, no bank in 
Pennsylvania in which the actual dis- 
criminations in the operation of our tax 
law are so gross as they would be in the 
above case, but there are a number of 
banks in Pennsylvania, which, by this 
system of taxation, are enabled to pay 
to the of all 
other taxation, a tax not much exceed- 


commonwealth, in lieu 


ing one mill upon the actual value of 


their shares of stock; while the majority 


of the banks, by the operation of the 
law, are always compelled to pay at 
least four mills on the actual value of 
their shares of stock. 
system is to relieve in varying degree 
the older and wealthier banks of the 
burden of taxation. The richer the 
bank is the less tax it has to pay on the 


The result of the 


actual value of its shares. 

In 1893, there were in the state some 
fifty-five (55) national banks, which, by 
the operation of this dual system of tax- 
ation, were relieved of the public bur- 
den by sums in each case varying from 
$6,400 down to a comparatively small 
amount. The aggregate amount of 
money lost to the state for that year by 
this unequal system of 
about $50,000 


taxation was 

It is impossible in a short space to 
state fully the legal objections which 
have been urged against a system which 
works such necessarily gross discrim- 
inations. I can only give you an out- 
line of what the points were that were 
raised in the case. 

First. That the constitution of the 
commonwealth directs that ‘‘all taxes 
shall be uniform upon the same class of 
subjects within the territorial limit of 
the authority levying the tax;"’ that 
‘* uniformity ” in the constitution could 








374 THE BANKING 


Only refer to the results reached or to 
the methods of assessment and collec- 
tion; that the results were grossly and 
obviously lacking in uniformity. and 
that as to the methods of assessment and 
collection, the system authorized the 
taxation of shares of stock of different 
national banks at different rates, allowed 
different times for the payment of the 
tax, exempted certain national banks 
from local taxation and did not exempt 
others; authorized a tax in the case of 
some banks of eight mills on each dollar 
of the par value of the shares ‘‘ sub- 
scribed or issued” and in the case of 
other national banks of four mills on the 
actual value of the shares ‘* issued,’’ and 
as a matter of fact in the latter class of 
banks, allowed the shares of stock 
‘*subscribed”” but not “issued” to be 
exempt from taxation altogether, 

Second. That at the foundation of 
the right of the state to tax the shares 
of stock of any national bank lies the act 
of Congress enabling the states to tax 
‘*All the shares in any association as the 
personal property of the owner or holder 
of such shares, subject to the restriction, 
however, that the taxation shall not be 
at a greater rate than is assessed upon 
other moneyed capital in the hands of 
individual citizens of the state.”’ This 
act of Congress is known as section 5219 
of the Revised Statutes of the United 
States. 

By the Pennsylvania system it ap 
peared that the shares of stock in the 
appellant bank were taxed at a much 
higher rate on their actual value than 
the shares of: stock in many other 
national banks and state banks of the 
state of Pennsylvania. The contention 
was that the Federal statute was in- 
tended to protect the individual corpora- 
tion from taxation ata greater rate upon 
the shares of stock, valued in the same 
way, than is levied upon moneyed capi- 
tal invested in the shares of stock of 
other corporations of the same kind, to 
wit, national and state banks. 

Third. That whereas, the Federal 


statute above referred to, gives to the 
states the right to tax the shares of 
stock ‘as the personal property of the 
shareholder,” 


and the Fourteenth 
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Amendment to the Constitution of the 
United States directs that property shall 
be taken only by due process of law; 
and whereas, the tax on the shares of 
stock as the personal property of the 
shareholder was assessed as an ad val- 
orem tax against the bank and not 
against the shareholders without any 
notice to the shareholders of the valua- 
tion or opportunity to appeal or ask for 
a reduction of the tax, the contention 
was that due process ot law was violated 
by the Pennsyivania system of taxation 
inasmuch as the act of Assembly gave to 
the shareholders, who are the parties 
ultimately taxed, no standing in court, 
no notice of the valuation or opportunity 
to appeal and no recognition whatsoever. 
In brief that the shareholders ought to 
have the same notice of the valuation of 
their shares of stock that they are en. 
titled to in the case of their other per- 
sonal property, when taxed as such. 

Fourth. That the Fourteenth Amend- 
ment to the Federal Constitution also 
takes from every state the right to deny 
to any person the ‘* equal protection of 
the laws;” that equal protection of the 
laws has been and is construed to em- 
brace, inter alia, equal taxation, and 
that a system of taxation resulting in 
such gross necessary inequalities and 
discriminations, denied to the owners of 
bank shares that equal protection of the 
laws vouchsafed to all citizens by the 
Fourteenth Amendment, 

These various propositions were 
argued before the Court of Common 
Pleas of Dauphin County, to which 
court the Pennsylvania revenue system 
provides that all corporations shall have 
the right of appeal from the tax settle- 
ments by the state officers. 

The Court of Common Pleas of Dau- 
phin County ruled adversely to the 
bank upon them and an appeal was sub- 
sequently taken to the Supreme Court 
of the state, which also decided ad- 
versely, and from that court, by writ of 
error, the case has gone to the Supreme 
Court of the United States, where it 
will be heard in due course of time. 

There were other collateral questions 
involved in the case, but the main con- 
tentions are as indicated above.” 
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THE CURRENCY PRIMER. 


FOR USE IN ‘“‘COIN’s” 


SCHOOL AND 


CONGRESS, 


By a New Jersey Banker. 


What is property? 

Property in general terms consists of 
the products of the earth adapted to the 
use of man by his skill and labor. 

What is business? 

Business is the exchange of these pro- 
ducts one for another, as the necessities, 
comfort or convenience of men require. 
The exchanges between nations or be- 
tween people of diferent countries is 
called commerce. 


What is the object of a currency? 


To facilitate business and commerce. 

Is it always indispensable? 

No. In a simple community ex-— 
changes are largely made in specie, in 
which case a measure of quantity as a 
foot-rule, bushel measure, or pound 
weight answers the purpose, but in civ- 
ilized life as the relations of men be- 
come more varied and complex, a unit 
of value is required, This must be repre- 
sented by an article having an intrinsic 
market value in which accumulated val- 
ues may be stored. I have an article for 
which I have not, but my neighbor has, 
immediate use, Thecurrency for which 
I sell it must represent a unit or measure 
of exchangeable valueand quantity, but 
also a storage or intrinsic market value 
which I may hold and which willenable 
me at any time at my convenience to ob- 
tain the equivalent of my property in 
other property which I may require. 


Are the rights of the parties to the 
exchanges affected by the character of 
the article adopted as a standard unit 
of value? 

They are not, unless thereare sudden 
changes, and debts contracted in one 
standard are required to be paid in a 
coin of higher or lower value, It is 
purely a matter of convenience. Gold 
and silver are called the precious or 
money metals and have been generally 


used for purposes of coinage, because 
they are of high value proportioned to 
bulk and weight, are, or have been, of 
limited production and are practically 
indestructible. Buta community might 
adopt copper, and but for the inconve- 
nience in handling, and fluctuation in 
value, its business could be conducted 
by it, and all the rights of its members 
protected and preserved. 


Is the market value of the metal used 
as a standard affected by such use. 


No, except that by such use a certain 
quantity is taken out of the market for 
other purposes, 

The intrinsic value of an article is the 
necessity it fills, or the convenience or 
comfortit brings to the person using it. 
The market value is its relative worth 
as compared with all other articles of 
business orcommerce. A certain quan- 
tity of metal is adopted as a unit of 
value, a dollar, and while the value 
of other things will be measured 
by it, its value will be measured by 
them. That is, as its intrinsic market 
value declines, theirs will go up, and 
the exchangeable value of the dollar and 
the goods will relatively remain the 
same, that is, their intrinsic market 
values, 


Which is the best metal fora standard, 
and why? 

Gold. Because it has a high intrinsic 
or market value, in proportion to bulk 
and weight, for other purposes than 
coin, The difficulty and cost in labor 
of producing it, and the limited quan- 
tity procurable, tends to keep its value 
stable, and keeps all prices measured by 
it comparatively stable. Its production 
in quantity keeps pace more nearly 
with the increasing wants of the world 
for that purpose than any other metal, 
and in its use for this purpose it is prac- 
tically indestructible. 





376 THE BANKING 


Will it be adopted by all civilized na- 
tions? 

It must be, unless by chance some 
other substance shall be found which 
will better answer the above conditions. 
The system of exchanges like all the af- 
fairs of men has reached its present 
stage by the process of evolution, and 
the process will not stop. Old cum- 
brous methods are constantly being su- 
perseded by newer and less cumbrous 
ones A 20 pound weight will not be 
carried where a 1t-pound one will ans- 
wer the purpose. If a method is dis- 
covered by which one man can do the 
work of two,or by which the light or heat 
power from a ton of coal can be in- 
creased, it will at once be adopted, and 
this will always be so. The best meth- 
ods and the best materials for man’s 
purposes will forever continue to be 
searched for, and when found, ad- 
opted. 


What is meant by ‘‘bi-metallism?” 


The sense in which it was used by the 
last Presidential Conventions of the two 
great political parties, and in which it is 
used by senators and representatives in 
congress, and by public speakers is that 
a ratio may be adopted between gold 
and silver and an issue of coins of both 
metals made by the government, and 
the coins of both be kept in circulation 
and use bya nation or the world at a 
parity of value, that is, as equivalent 
each to the other in all the transactions 
of business and commerce, 


Is “bimetallism” in this sense practi- 
cable? 

It is impossible. The history of cur- 
rency here for 100 years, and in Europe 
for the last 400 years, shows that it has 
never been done, and the reason of 
the thing shows that it never can 
be done. The variation of one-tenth 
of one per cent in the relative mar-— 
ket values of the two metals would 
at once exclude the higher priced metal 
from all large transactions, unless by 
special contract one only is to be used, 
and telegraphic communication between 
business centres is so complete and rapid 
that to keep the coins at a parity of 
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value would require that all of the coins 
of one of the metals be re—coined every 
hour of every Dusiness day, 


Cou'd it be done if all the nations of 
Europe should join the United States in 
the attempt? 

It could not. The fiat 
ment cannot altervalues. There can be 
but one standard. If it is gold, silver 
may be used as currency, if its coinsare 
guaranteed to be redeemed in gold at 
standard price. Silver has generally 
been the metal to decline in relative 
value, but when it occurs, as it has oc 
curred in the financial history of this 
country that the market value of gold 
has dropped below the ratio, silver coin 
at once ceased to be used as money, 
and oniy exchanged hands as bullion. 
There may be two standards and con- 
tracts made ineach. There may be one 
standard and all other currency redeem- 
able in that, but one standard in two 
metals at a fixed ratio is impossible in 
practice. 


of a govern- 


Would the ceasing to use silver for 
coin except where guaranteed by the 
government coining it, to be redeemable 
at par in gold, necessarily destroy its 
use or value as a money metal? 


Not necessarily. It might and prob 
ably would still be used for subsidiary 
coins, and there is no reason why silver 
bars refined and stamped as to weight 
and fineness by the government, should 
not be used extensively in settling 
balances of trade between different 
countries, or between individuals, and 
held in deposit vaults as credits are 
held in deposit banks, until wanted. 
It would be used as bullion and at 
market, and not coin price, and 
there would be an element of specula- 
tion in these transacti ns, but this need 
not and probably would not deter busi- 
ness men who are constantly buying 
cotton, wheat or petroleum, to ship 
against bills of exchange drawn on Lon- 
don or Paris, from using or investing 
their surplus in it. 


Is there any real scarcity of money 
now? 
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No. There are several hundred mil- 
lions of silver dollars now in the United 
States treasury, not needed or wanted. 
Not one-tenth part of the gold in the 
country is in actual use. Credits 
through banks, clearing houses and in 
book accounts, effect nearly all the ex- 
changes. Thetrouble is lack of confi- 
dence that money loaned will be repaid 
in currency of present value. 


Would the community be benefitted 
by having a cheaper metal for a stand- 
ard? 

No; it would inflate prices and take 
more figures to represent business tran- 
sactions, but exchange being the essence 
of business, individuals and communi-— 
ties would produce and receive by way 
of exchange just as much and no more 
than as though the standard were high- 
er. Soif there should occur a scarcity 
of gold by which nominal prices would 
be depressed, no injury to business 
would occur, except during the adjust- 
ment of contracts and settlements be— 
tween debtors and creditors, 


What is the idea of the free coinage 
men ? 

There are two classes of advocates of 
what is called bimetallism or free coin- 
age, One class is under the honest de- 
lusion that if the government should 
make gold coins and silver coins one to 
sixteen in weight, and stamp each asa 
dollar, and ordain that they be equiva— 
lent in value and either be a legal ten- 
der for all debts, it would make them 
so. The other class—better instructed 
—know better, They know that in 
such case the silver dollar would be the 
standard, except where special contract 
is made or had been made in gold, That 
prices would at once in that currency be 
nearly doubled, and gold coin be at a 
premium equal to the difference in the 
market values of the metals composing 
the two coins, and that all present 
creditors, unless under special contract, 
would be defrauded out of that propor- 
tion of their claims, and this result is 
what they desire. 


Dv you place in one of these categor- 
ies the President and Secretary of State, 
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the Governors of States and able finan- 
ciers and distinguished pub'ic men who 
advocate a sound currency and yet do 
not commit themselves openly to a sin- 
gle gold standard ? 

These men, with few exceptions, are 
all mono-metaliists and gold standard 
men, but fear to say so plainly for 
political reasons. 


Is there any other cause than those 
already named which has tended to pro- 
duce what is called the “silver craze?” 


Lack of information 1n regard to the 
principles which underlie the currency 
problem, and a defect of the reasoning 
faculty in the minds of men, 


To what cause do you attribute the 
recent financial difficulties of the Gov- 
ernment ? 


Its difficulty in raising revenue suffi- 
cient to meet its expenses has occurred 
from several causes—from reduction of 
import duties, from reckless appropria- 
tions, and chiefiy from enlarging be- 
yond all reason or justice the pension 
list. The explanation of the difficulty 
in maintaining the gold reserve lies 
upon the surface. The Government is 
a great bank of issue, and has put into 
circulation a vast body of currency pay- 
able on demand, some in gold and some 
in coin. The word ‘‘coin” has become 
equivocal in meaning. Literally it may 
mean silver coin, worth only about 
fifty cents on the dollar, whi.e Congress 
has intimated that it should be paid in 
gold coin, and the executive has so far 
acted upon that intimation and paid in 
gold and announces an intention tocon- 
tinue todo so. But this is not binding 
on a future executive, and if a real 
pinch should come a new interpretation 
of the law might. be had at any time. 
The foreign creditor knows that he can 
get his debts paid now at par in gold, 
and he naturally doubts that he will be 
able to do so next month or next year, 
and he sells his stocks and bonds and 
collects his dues and demands and takes 
the gold to his own country. 


Has this financial difficulty of the 
Government had an adverse effect upon. 
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the general business and prosperity of 
the country ? 


It certainly has. Home creditors have 
some of the same apprehensions as for-— 
eign ones in regard to future collec— 
tions. New enterprises are abandoned 
or postponed, the minds of business 
men unsettled and disturbed and busi-— 
ness stagnant. 


What remedy for this state of things 
do you propose ? 

Congress should, Ist. By act or reso- 
lution pledge the faith of the Govern- 
ment unequivocally to the redemption 
at par in gold coin of the present stand- 
ard of weight and fineness, of every 
coin, certificate or note having its stamp 
and issued by it. 

2d. It should by act authorize the 
Secretary of the Treasury, in his discre 
tion, but with such limits as it may fix 
as to the amount per month or per year, 
to sell for the best price that can be ob- 
tained the silver now belonging to the 
United States, for the purpose of meet- 
ing the current expenses of the Govern- 
ment, or to protect its credit in the re— 
demption of its outstanding obligations. 
The capital locked up in this great body 
of silver is needed by the Government 
to support its credit, whilst, until it has 
been distributed and absorbed into the 
general circulation, there can be no 
healthy market for the product of the 
silver mines. The Government is com— 
mitting the egregious folly of borrowing 
money at a ruinous rate in order to hold 
-a mass of dead property, the very hoid- 
ing of which is a menace to the market 
and is injuring a great industry of its 
citizens. 


Will the recent restoration of the gold 
reserve by the Government's syndicate 
loan be permanent or effective ? 


No. It was a miserable temporary 
makeshift, and is only excusable on the 
part of the executive by its lack of au- 
thority to meet the exigency in any 
other way. It will only aggravate the 
difficulty. The doubt as to the Govern- 


LAW JOURNAL. 


ment’s continued ability or disposition 
to maintain gold payments where not 
specifically pledged still exists, and wil! 
soon workagain, Gold will be hoarded, 
and foreign creditors and holders of our 
securities will become, are now becom- 
ing, again alarmed Great shipments 
of gold will be made, the gold reserve 
depleted and the Government forced t 
suspension or another ruinous loan, and 
this process will go on until our legisla- 
tors in Congress learn some of the true 
principles of finance and act upon them 


What are the principal conceptions 
necessary to an understanding of the 
subject ? 

They are, 1st. A unit or standard of 
value for purposes of exchange only, 
need not, any more than a standard of 
length, have any intrinsic or market 
value. A counterfeit bil] or coin may 
pass through a thousand hands, facili- 
tate a thousand transactions, as well as 
a genuine bill or geld coin,—but a cur- 
rency is also used for cumulative or 
storage purposes, and for this purpose 
must be froperty and have an intrinsic 
and market value, and here the counter- 
feit fails. 

2d. Adoption of a metal by a nation 
or the world as a unit or standard of 
value in no wey affects its intrinsic or 
market value, except that by reducing 
the amount in stock for other purposes 
to that extent raises its market price. 
While the nominal value of the metal in 
the standard gold dollar remains the 
same, its intrinsic or market value 
varies, the same as though it were not 
used for coin purposes. Its variation is 
shown, however, by the rise and fall in 
price of all other articles whose value 1s 
measured by it. 

These two fundamental principles un- 
derstood, the question is resolved into 
one of convenience only, and for the 
reasons given in this primer, gold must 
for the present and probably for a long 
future will be used as the standard of 
value by all civilized and enlightened 
nations. 
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THE SILVER QUESTION. 


Address by F. G. Bigelow, President of the First National Bank of Milwaukee, before the Third Annual 


Convention of the Wisconsin Bankers’ Association, at Oshhosh, Wis. 


| sincerely wish that the task you have as- 
signed to me might have been undertaken by 
some one more competent to set before you 
clearly the real points of the 
and related questions in this country to-day, 
but | accept the situation cheerfully, mindful of 
the good nature shown on both sides in this ar 


silver question 


rangement, and thank you for the honor con- 
ferred, 

\t the outset I wish to say that I consider an 
ntelligent self-interest, decent and considerate, 
f course, the right spring of human action, and 

that in the fierce competition of to-day we 
should frankly consider this country first. I 
have always been struck with the Episcopal 
prayer for the amelioration of the whole human 
race, but especially of those who were of the 
household of faith. In the next place, I protest 
igainst the theory that bankers want something 
that is good for them as lenders of money, but 
To-day 
any such contention is narrow and absurd. A 
York lender of 


time money may make gold contracts on long 


not good for the borrowers of money. 


California, Colorado or New 
time, seeking to save himself from loss in case 
of a debasement of the standard, but commer- 
cial banks can only prosper in the long run 
with the prosperity of their customers, and 
their interests are closely allied and almost iden- 
tical. 

John Bull, himself, a plump and prosperous 
but not always a pleasing or picturesque per- 
sonality, is in a wide sense more interested in 
our prosperity than our adversity. 
use his accumulated earnings in our develop- 
ment ata fair rate of interest, it is, beyond 
doubt, to our advantage. 

Coming tothe silver question itself, and the 
use of the coin as a circulating medium, and as 
a measure of values, let us review historically 
and briefly the many attempts at bi-metallism 
within a century, all of which have been more 
or less unsuccessful; and let us try to see 
whether natural causes, the evolution of trade, 
the evolution of methods of doing business, 
with the relative cost and amount of production 
of the precious metals, do not sufficiently ac- 


If we can 


June 18, 1895. 


count for the general results as we see them to- 
day. 

Take our own country first and consider Jef- 
ferson’s reasoning when establishing the ratio 
of 15to1. He said: 

‘*The proportion between the values of gold 
and silver isa mercantile problem altogether. 
Just principles will lead us to disregard legal 
proportions, to inquire into the market price of 
gold in the several countries with which we 
shall principally be connected in commerce and 
to take an average fromthem. . . . 
to give a little 
gold because of its superior convenience for 


I would 


incline more than 


part for 
transportation,” 

This reasoning is clear and cogent and would 
be sufficient to-day, except for those who will 
not think for themselves but will be lead by the 
fantastic theories of the walking delegates of 
finance. 
provisional. 


These ratios are and must always be 
When the legal ratio gets away 
from the commercial ratio, it needs looking 
into. 

Very well, we started with the ratio 15 to I 
and gold was driven out of circulation until 
1834, when the ratio was changed to 16 to 1, 
whereupon silver was driven out, being more 
valuable as bullion than as coin. We even had 
to cut down the pure metal in minor coins to 
keepthem in circulation until the war period 
drove all coin out of circulation and brought the 
legal tender issues in to fill the requirements of 
a circulating medium till the resumption of 
specie payments in 1879. Meantime, up to 
1873, only $8,000,000 of our fathers had been 
coined. 

These are facts, not fancies. Reflect upon 
them and say whether these questions are likely 
to be rightly settled in free-silver congresses or 
in the parliaments of trade. The attempt of 
France to have real bimetallism ran along the 
same lines, first one metal going and then the 
other, until 1865, when the most ambitious at- 
tempt was made by forming France, Italy, Bel- 
gium, Switzerland, and two years later, Greece, 
into the Latin union,which was designed to run 
fifteen years, but which commenced to disinte- 
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grate in 1874, restricting coinage, and ended as 
a real force in 1878 by its total suspension. 

On a superficial survey of this field one would 
easily be led to suppose that up to about 1573 
the bimetallic idea was doing very well and 
that if the Latin union had had more pluck and 
less internal dissensions, and we refrained from 
the so-called crime of 1873, which was merely 
making law of facts existing for 20 years, there 
would have been really a successful bimetal- 
lism among the leading commercial nations 
and that England would have joined the move- 
ment. 

I believe, however, that this reasoning will 
not at all bear analysis, and that it is really 
putting the cart before the horse. 
physical facts and natural laws of evolution and 
growth and the survival of the fittest will show 
how futile the long-continued attempt would 
There was in the way the increased 
production of silver relatively to gold and im- 
possibility in this world of making two things 
just alike and of measuring all things by more 


I believe 


have been. 


than one thing. 

Moreover, every one should know that a 
commercial ratio of 18 to 1, with a coining ratio 
otf 16 to 1, would be as fatal to practical bimet- 
allism as 32 tol. The trouble is that the theory 
of bimetallism holds within itself the seeds of 
its own dissolution. You all know by observa- 
tion and experience that twins are the exception 
and not the rule, and even in the case of twins 
one is apt to have a much better circulation than 
the other. 

I ask your attention to the following tables, 
giving some facts on the production of the pre- 
cious metals and where they are held to-day. 
These figures will be useful as we go on for ref- 
erence. A portion is suggestive and will not 
require comment: 

Production of gold and silver in the wor!d for 
the years named, for reference: 


Gold. 


$ yo,0co,oco 


Silver. 

35,000,C00 
140,000,000 38,000,c00 
125,000,030 4C,000, 000 
130,000, 000 50,000,0¢.0 
120,000,000 62,000,0¢0 
110,000,000 85,000,000 
106,000,000 }5,000,000 
100,000,000 120,000,000 
118,000, 000 160,000 ,0 


180,000,000 * 190,000,¢00 
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Where the gold and silver is now full tender 


coin: 


Europe.. 
Asia. . 


$3,048,000,000 $1.160,000,0 


$1,c00,000 1,800,000,0 
178,000,000 20,000,0 
605,0¢0, 


10,000,c 


North America... 
South America.... 


656,000,000 
34° 00,000 


$4,007,000,009 $3,595,000,0 

From 1589 to 1594 European banks increased 
their gold holdings $441,000,000, of which we 
lost $200,000,000. 

All this increased production came about 
naturally, new silver fields and especially new, 
better and very much cheaper methods of re- 
ducing ores being found. Now, if, 
be denied, silver can be produced much more 
cheaply than formerly and about five times as 
much is produced as in the ’50s and twice as 
much asin the ’70s, is there any reason why the 
owners of silver mines should get the old price 
for it? 

There is one reason and only one. 
has a divine right to be worth as to gold 1 to 
I@ there can be little use in our discussing it. 
One of the most beautiful characters in Ameri- 
can history, known and loved for the metal of 
his mind and heart rather than for any stamp 
of authority, as Philips Brooks, rather than as 
a priest or bishop, used to have all sorts of 
babies brought to him for baptism, of all 
weights and measures, and as they were put 
into his arms to get, if possible, his personal as 
he hat to 


as cannot 


If silver 


well as the divine blessing sought, 
Say something about each child, and it is re- 
corded that he naively settled down toone form, 
‘‘This is a baby,” with emphasis on the ‘‘is.” 
This is the only logical basis for the advocates 
of free and unlimited coinage of silver at 16 to 
t for this country alone. 

Reduced to its lowest terms, this is the con- 


That so many grains of sil- 


tention of ‘‘Coin.” 
ver have been made the unit, must ever remain 
so, and all things must conform to it; a sort of 
faith once delivered to the saints. 

Jefferson’s reasoning showed that in fixing 
the ratio he sought relative commercial values. 
If he had had the fiat ideas of to-day he might 
have proposed a ratio of Stor on the ground 
that the government stamp would impart the 
value. 

We have been practically on a gold basis from 
1834 to 1861, a legal tender paper basis till 1879 
and on a mixed basis since, though really gold, 
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as the government's known policy has been to 
maintain the parity of the metals and of the 
whole circulating medium. The act of 1873 
had no effect on silver coinage in this country 
for none was being coined, nor had the silver 
juestion anything to do with the panic of 1873, 
but as the depression following that crisis was 
long and deep and men at such periods are apt 
to have vain imaginings as to causes and reme- 
dies, gradually a feeling grew that silver had 
been misused. This feeling took shape in the 
Bland bill and afterwards in the Sherman silver 
purchase act, both compromises accepted by 
the gold men as a breakwater against the rising 
tide of free silver. Both failed to accomplish 
their underlying purposes because the laws of 
trade are more potent than acts of Congress. 

Finally the Sherman act was repealed, and 
that should be accepted as the end of the chap- 
ter of trying to make silver worth 16 to 1 under 
present conditions, 

This country has coined more silver than any 
other and just about as much full tender silver 
as France. France had ceased coining in 1878. 
The production of silver was very rapidly in- 
Where in the wide world but in 
America would the gigantic task have been 
tried to restore its falling fortunes? Then we 
issued about 500,000,000 of silver dollars and 
Sherman notes from 1875 to 1893, when we re- 


creasing. 


pealed the Sherman act, stopped the unnatural 
process, and the panic came, 

I do not think it fair to say that the silver 
craze caused the last panic, but it probably pre- 
cipitated it. Panics are generally caused by 
overtrading, excessive speculation and violent 
changes or fears of radical changes in fiscal 
policies, and these 
time with us. 


factors were present this 


I believe the underlying causes were not as 
bad as those of 1873. The Baring panic of 1890 
had strained the English situation, and the fall 

prices began and went on steadily, which 
mitigated the situation when the storm struck 
here, 

I remember well how the interior bankers of 
Wisconsin laid aside their wonted shyness and 
reserve, their habit of staying at home and 
sticking at their desks and made many calls on 
us in Milwaukee, not waiting for special invita- 
tions. I remember, too, that we treated each 
other as well as we could afford. 

The panic of 1893 brought many able men to 
the front, and I wish to give unstinted praise, 
whether it is a popular thing to do or not, to 
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the New York bankers who showed breadth of 
mind and resource enough to break the force of 
the panic by large and prompt issues of clearing 
house certificates. 

.We really need some legislation in this 
country providing for quick and effective issues 
of money, well secured and under proper pen- 
alties, in crises, to be repaid as promptly when 
their need has passed. To return tothe main 
subject, I have gone over the field of bimetal- 
lism somewhat because I think it is necessary 
to an intelligent view of what this country 
should do with the free silver idea at 16to1, 
Look at the figures of production of silver and 
bear in mind that at halfits old market price we 
are having now the greatest production in the 
world’s history. What would be the production 
at the oid price ? 

A good many men of honorable irtentions 
seem to think that if all the great commercial 
nations joined hands they could restore the 
price of silver to about the old ratio, and for a 
good many minds it is but a step from that view 
to the one that America should take it up single 
handed, expecting to force the nations in. There 
can be no real bimetallism except where both 
metals are coined freely ona fixed legal ratio 
that conforms so nearly to the market ratio that 
there shall be no incentive to take one of them 
out of circulation because its bullion value ex- 
ceeds its coining value. Or, conversely, it is 
as well settled as the law of gravitation that the 
cheaper coin will drive out the undervalued 
coin. Whether bimetallism free and natural, 
or bi-natural, forced and held together by re- 
strictions and enactments, be possible or not, it 
should yet be clear that our way of progress is 
to hold practically to the gold standard, keep- 
ing our full tender silver in use. Then if the 
world needs to be led back to bimetallism other 
great nations will see it as well as ourselves. 

I have great faith in problems workihg them- 
selves out on natural lines, Some seem to think 
that there needs to be somewhere an enormous 
amount of coin so that every man can turn all 
his wealth into redemption money, but that is 
not wanted any more than turning all our cloth- 
ing into food. 

There might be imagined a condition of 
things where gold would not be a sound meas- 
ure of values, as for instance if its production 
had, from any cause, been so sharply dimin- 
ished as to enormously appreciate its value, so 
that fulfilling contracts by its measurement 
would have been a universal hardship, trans- 
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ferring more value than was fairly contem- 
plated, But such is not the case. On the con- 
trary itis quite the reverse, as the tables show. 
There is as much gold produced now as of gold 
and silver in 1870. And $10,000 gold now does 
the work of many times the amount forty years 
ago. Then modern methods, 
munication, urban facilities, checks and trans- 
fers leave less for gold todo. When the Illinois 
Steel company and the leading railroads use 
pay checks instead of cash they economise the 
use of money. I have no doubt myself that if 
in the future there shall be any advantage on 
either side on the gold standard it will be to the 


means of com- 


debtor, as gold is produced now more cheaply, 
more generally and in greater quantities than 
ever before. 

At the same time, Edward Atkinson’s tables 
show the cheapened cost of the production of 
other things in greater proportion, so that pre- 
vailing wages and salaries buy more than ever 
before. 

These reflections would seem to bring some 
: That bimetallism for this 
country alone is not attainable, and that silver 
monometallism would result immediately from 
free coinage at 16 tol; 


safe conclusions, viz 


that our silver dollar, 
now worth as much as two Mexican dollars sim- 
ply because our coinage has been limited and 
the government's policy has been to make all 
dollars equal to each other and as good as gold, 
would at once lose half its purchasing power 
under free coinage; that an ounce of limited 
silver coinage prevention under existing condi- 
tions is worth a pound of any bimetallic cure 
now in sight. 

Stimulating the price of silver would bring 
largely increased production, making the situa- 
tion harder to solve. Free coinage would put 
us beside Mexico and apart from England, 


France and Germany. Are not these conclu- 
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sions justified? Are they not enough? Are 
the workingmen of this country so ignorant, s« 
little given to thought, as to suppose they can 
catch up in their wages with the demoralizatic: 
resulting from a change of standard? Is it 
necessary to point out results to the wage earn- 
ers, the men on moderate salaries, those with 
moderate investments in bank stock, building 
associations or mortgages not payable specifi- 
cally in gold, the pensioner, the savings bank 
depositor, the great mass of the middle classes ? 

It would seem as though all who have no sel- 
fish or dishonest ends to serve would stand as a 
unit against the folly of free silver for this 
country alone. In bringing to a close these 
shreds and patches, is is human nature we have 
been considering, and after all the proper study 
of mankind is man. 

It seems to me that the long and weary way 
from dogmatism up to reason and light was not 
impeded by narrower or more bigoted expon- 
ents than now try to plunge this country into an 
abyss of degredation and folly where we should 
discover quickly but too late that 


‘*the punishment fits the crime,” 
and 
‘*turn backward with averted gaze t 


hide the shame.’ 


We should 
reckless zeal of the free silverites, nor give up 


not underestimate the restless, 
the fight till the victory is won, as I think it 
surely will be. 

The plain people of this country prefer the 
truth toalie. All the danger lies in their not 
being aroused, in their apathy and carelessness 
and indifference, so that it might be recorded of 
them, not that they meant to doan evil thing, 


but that 


‘* Their thoughtless follies laid them low 
and stained their name.” 


STATES WHICH HAVE ABOLISHED CRACE. 


STATE, 
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LEGAL DECISIONS. 


BANKING LAW. 


pais department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they disclose are likewise worthy the careful attention and study of the merchant, 


the depositor, and the bank student seeking advancement. 


herein, will be furnished on application. 


Further information regarding any case published 


LIABILITY OF SHAREHOLDERS IN NATIONAL BANKS. 


HOLDER, OF NATIONAL BANK STOCK AS COLLATERAL SECURITY NOT LIABLE TO ASSESS- 
MENT FOR DEBTS, 


Beal, Receiver Maverick National Bank v. Zssex Savings Bank, U. S. Circuit 
Court of Appeals, First Circuit, April 20, 1895. 


In an action by the receiver of a national bank against a savings bank to whom had been is- 
sued a certificate of stock ‘tas collateral,” to subject the savings bank tothe statutory liability of a 
shareholder for debts, the court holds that one who holds national bank stock as security is not a 
“shareholder” within the meaning of the statute, and not liable to assessment. 


This was an action by Thomas P. 
3eal, receiver of the Maverick National 
Bank of Boston, against the Essex Sav- 
ings Bank, to recover its proportionate 
amount of an assessment made upon the 
stockholders of the Maverick Bank by 
the comptroller of the currency, under 
Rev. St. sec. 5151. In the circuit court 
a judgment was rendered for defendant 
and plaintiff brings error. 

The stock in respect to which the as- 
sessment was made was held prior to 
April 9, 1884, by Asa P, Potter and 
Jonas H. French. On that day they 
borrowed the defendant bank 
$50,000, andeach of them transferred 175 
shares of said stock to it, by an assign— 
ment in which it was described as col- 
lateral. A single certificate for 350 
shares was then issued to defendant in 
the following form: “‘Be it known that 
the Essex Savings Bank, Lawrence, 
Mass., as collateral, is entitled to 350 
shares in the Maverick National Bank, 
transferable only at the bank by the said 
bank orits attorney.” The language of 
the assignment from Potter and French 
to the bank was as follows: ‘‘For value 
received, I hereby sell, assign, and 
transfer to Essex Savings Bank, as col- 


from 


lateral, of Lawrence, Mass., and assigns, 
175 shares,” etc, 

Putnam, Circuit Judge. Sections 
5139 and 5151 of Revised Statutes, which 
are relied on by the appellant (com- 
plainant below), use throughout the 
word ‘‘shareholder,”’ and avoid all such 
general expressions as ‘‘holder’ or 
‘‘fowner” of stock. A ‘‘shareholder” in 
a corporation is one who has a propor- 
tionate interest in its assets, and is en- 
titled to take part in its control and re- 
ceive its dividends. In all essential par- 
ticulars he is distinguishable from a 
creditor of a shareholder. By the very 
root of the word he is entitled to a 
present share in the assets of the corpo- 
ration, and receives presently and im- 
mediately the benefits of the share, 
which the creditor does not, even if he 
holds corporate stock as security, be- 
cause the creditor's rights in this respect 
are only contingent and remote, We 
are all of the opinion that, in the proper 
sense of the word ‘‘shareholder,”’ one 
does not become such by merely making 
a loan on the security of the stock, no 
matter what formalities the transaction 
takes, provided only that it does not 
come in the form of an absolute trans- 





384 


fer, so as to make the creditor the ap- 
parent legal and equitable owner, Even 
in this event, as between the creditor 
and the debtor, the debtor would re- 
main the shareholder, because in equity 
so long as he is not in default, he can 
control the apparent title of the credit- 
It is true the creditor may thus put 
himself into the apparent position of a 
shareholder as against all the world ex- 
cept the debtor; yet even then he would 
not be really and equitably such. This 
view of the meaning of the word ‘“‘share- 
holder’’ is strengthened by the expres- 
sion contained in the early part of sec- 
tion 5151; namely, the words ‘‘in ad- 
dition to the amount invested 

The whole of this part of the 
section is as follows: 


or, 


in such 


shares. 


“The shareholders of every national banking asso- 
cad eatably, and not one for ancther, for all comtracts, 
debts and engagements of such association, to the ex- 
value thereof, in addition to the amount invested in 
such shares.”’ 

Of course, these words are not a leg- 
islative declaration that no person is 
thus liable except one who has invested 
in the stock in the ordinary sense of the 
words; and other words might easily 
have been selected which would have 
expressed the legislative intent so faras 
it was necessary to be expressed. But 
the selection of these peculiar words by 
congress indicates that it had in mind 
the common and popular sense of the 
word ‘‘shareholder,”’ as we have defined 
it. The creditor of the shareholder 
does not invest in the stock, in any fair 
sense of the expression, until he has 
been compelled to accept full legal and 
equitable title to it towards the satisfac- 
tion of his debt. In the present case 
nothing has been done by the Essex Sav- 
ings Bank, or by its consent, by which 
it was held out to be other than a mere 
creditor holding the stock as collateral, 


or by which it is in any sense estopped. 
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As between itself and its debtors Potter 
and French, it clearly was not a share- 
holder, and it has done nothing to hold 
itself out to others as such, 

It is a principle, recognized quite gen- 
erally by the law, and outside of it, that 
one who may profit by the gains of an 
enterprise should bear its losses? rather 
than that they should fall on strangers; 
and the statute imposing a liability on 
the shareholders of national banks un- 
doubtedly rests on this. But creditors 
of a shareholder cannot, as such, share 
the gains of stock which they hold only 
as security, and therefore there is no 
equity compelling them to share its 
losses. Any provision, to have that ef- 
fect, should be expressed in unmistak- 
able terms, before it can be accepted as 
We 
regard the tendency of the decisions of 


conveying such legislative intent. 


the supreme court and of other federal 
courts, including those cited in the opin- 
ion of the learned judge of the circuit 
Especially 
is this true of the expressions found in 
Bank v. Case, 99 U.S. 628, 631, which 
fully meet the Massachusetts decisions 
relied on by the appellant. We note 
also the interpretation given that de- 
cision in Bowden v. Johnson, 107 U, S 


court, as in this direction. 


251, 261. On the page last referred to, 
it is said that the supreme court, in 
Bank v. Case, defined, as one limit of 
the right to transfer so as to curry with 
it a shareholder’s liabilities, “that the 
transfer must be out and out, or one 
really transferring the ownership as be- 
tween the parties to it.” It must be 


conceded that in none of these cases or 


expressions has the precise point at bar 
been settled, but they have a leaning 
towards the conclusion reached in the 
circuit court, with which we concur. 
The judgment of the circuit court is 
affirmed. 





LEGAL DECISIONS. 


CHECKS. 


LIABILITY OF BANK FAILING TO PAY CHECK—NOMINAL DAMAGES. 


} 


Where a bank, in consequence of an error, fails to pay a depositor’s check when pesented 
but discovers the error and pays the check five days later, the depositor can recover onlynomina | 


damages against the bank.—Burroughs v. Tradesmen’s Nat. Bank, N. Y. Supreme Court, General 


Term,Second Department, May 13, 1895. 


Action by William H. Burroughs 
against the Tradesmen’s National Bank 
ot the city of New York to recover dam- 
ages for the failure of defendant to pay 
on presentation, a check drawn by 
plaintiff on defendant. A verdict was 
rendered in favor of plaintiff for 34 
cents, and from the judgment entered 
thereon in favor of defendant for the 
sum of $109.39 costs, less the amount of 
verdict, plaintiff appeals, Affirmed. 


DykMAN, J. This suit is brought to 
recover damages for the failure of the 
bank to pay, on presentation, a check 
drawn by the plaintiff against his ac- 
count kept with it. There is no charge 
in the complaint of any willful or wrong- 
ful act on the part of the defendant, and 
there is no” allegation of special dam-— 
ages. The plaintiff is therefore confined 
to the recovery of,such damages as _ the 
proof shows were sustained. 

The contract which the law implies 
between a bank and its depositor is that 
the bank will hold the funds, and pay 
them out according to the order of the 
depositor. A failure in the perform- 
ance of the duty which the law thus im- 
poses upon the bank constitutes a 
breach of the contract which the law 
implies, and renders the bank legally 
liable either in tort or upon contract. 
Citizens’ National Bank v. Importers’ 
X Traders’ Bank, 119 N. Y. 199. In 
this case the check of the plaintiff was 
dated October 15, 1891, and it is to be 
gathered from the testimony, although 
not stated explicitly, that it was pre- 
sented to bank for payment the same day. 


The check was not honored at that 
time, but on the zoth day of the same 
month—five days afterwards—the error 
was discovered and the check was paid. 
At the close of the testimony on the 
part of the plaintiff, the counsel for the 
defendant moved for a dismissal of the 
complaint, upon the ground, among 
others, that the action was based upon 
the contract and not upon a tort, that 
there was no allegation of special dam- 
ages, and no charge of willful or ma- 
licious injury, and that the plaintiff had 
failed to establish a cause of action. 
The motion to dismiss was denied, and 
the trial judge directed a verdict in 
favor of the plaintiff for 34 cents, the in- 
terest upon the check for five days. 

The denial of the motion to dismiss 
the complaint was not erroneous. This 
must be deemed an action for the recov- 
ery of damages for a breach of the im- 
plied contract on the parc of the bank to 
pay out the money of the plaintiff ac— 
cording to his order. There was a tech- 
nical breach of the contract, and for 
that the plaintiff is entitled to a recov- 
ery. If the bank had not paid the 
money, the measure of damages would 
be the amount of the check. Inasmuch 
however, as the check was paid by the 
bank, the plaintiff sustained no actual 
damage. He did not lose the interest 
upon the money called for by the check. 
As the check was not paid, the plaintift 
was entitled to recover nominal dam- 
ages, although he had sustained none, 
Bank v. Bank, 119 N. Y. 202. 
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COLLECTION. 


LETTER BY BANK TRANSMITTING CUSTOMER’S DRAFT FOR COLLECTION—STATEMENT THAT GOODS DRAW 
AGAINST, WILL BE SHIPPED—IS BANK LIABLE TO PAYOR OF DRAFT, IF GOODS NOT SHIPPED? 


One Rock, at Ayreshire, lowa, was engaged in shipping hogs to the Chicago market, an: 
through the local bank drew on Littleton & Co. of Chicago for the price of stock to be shipped. 
The bank, in transmitting the draft, wrote Littleton & Co. a letter wherein, after adverting to the 
draft by Rock, it said: ‘‘Will ship you next Monday night or Tuesday morning one car of hogs 


and one of cattle. Cattle are good. 


Yours respectfully, S, L. Clark, cashier.” 
paid, but only a portion of the stock was shipped—the car of cattle never came. 


The draft was 
Littleton & Co 


thereupon sued Rock and the Ayreshire bank, claiming to hold the bank upon the letteras a guar- 


anty that Rock would make the shipmenis. 


The bank contended that it merely performed an or- 


dinary bank transaction; that its letter was merely a notice, sent atthe request of Rock, and in 


no manner a guaranty. 


The Supreme Court of Iowa (two justices dissenting) hold the bank not liable. 
Iowa Supreme Court, June 1, 1895. 


al. v. People’s Bank of Ayreshire, etal. 


There is a warning in this case to 
bank cashiers. Be careful about writing 
letters making promises on behalf of 
customers. The bank, itself, may be 
liablefor their non performance. True, 
the bank in the present case escaped lia- 
bility, but by a very close margin, as the 
judges did not all agree. 
the opinion of the court, giving the reas- 


Following is 


ons for the conclusion of the majority: 
M. L. Rock was engaged in shipping 
hogs and cattle to the Chicago market, 
and was known to appellants to be so 
engaged. Appellees were not doing 


that kind of business, but exclusively a 


banking business, of which facts appel- 
lants were also aware. Rock, pursuing 
a common practice, drew on appellants 
as against anticipated shipments to 
them, and they, relying upon the ship- 
ments being made, paid the draft. If 
nothing more than the draft appeared, 
it would not be contended that appel-— 
lants had reason to or did rely upon any 
other person than Rock that the ship- 
ments would be made. Our inquiry is 
whether the letter contains any promise 
or agreement on the part of appellees 
that the shipments would be made, 
upon which appellants had a right to 


rely. The letter says: ‘‘Mr. M. L. 


Littleton et 


Rock has drawn upon you to-day §$2,- 
230,00,” Thus far it is unquestionably 
a letter of advice from the bank through 
which the draft was made, and contains 
no element of promise or agreement. 
‘Will ship you next Monday night,” we 
think, was clearly intended and under- 
stood torefer to what Rock would do in 
the way of shipment. Appellants had 
no reason to expect a shipment of hogs 
or cattle from the bank, It was not in 
that line of business, and had not drawn 
Rock 
drawn 


on appellants on such account, 
was in He had 
against future shipments, and appellants 


the business. 


had a right to and no doubt did believe 
that he would make 
Here, again, the letter is merely one of 
advice as to what Rock said 
going to do, and could not have teen 
understood as making any contract, 
promise or guaranty that Rock would 
make the shipments. It was upon Rock, 
not upon appellees, that plaintiffs re- 
lied for the shipments; and we are in no 
doubt but that confiding in Rock, the 
draft would have beer as promptly paid 
without the letter as with it. Appel- 
lants cite Ellsworth v. Campbell, 87 
Iowa, 532, wherein an entirely different 
question was involved. 


the shipments 


he was 





LEGAL DECISIONS. 


BANKERS’ LIEN AND SET-OFF., 


The following decisions by the courts of Kentucky, Michigan and New York 
are the latest cases illustrating various phases of this subject. In New York and 
other states a bank has been held not entitled to apply the deposit balance of an 
insolvent upon a debt, not matured at the time of the latter’s assignment, so as to 
prevent the assignee from taking the deposit. This doctrine is affirmed in a case 
noted below, In Kentucky, on the other hand, .uch right of the banker has been 
declared; but by the decision now published it is limited to the assignee of the de- 
positor, and cannot be exercised as against the holders of the latter’s checks. 
Presumably, such holders must be dona fide for value, else they would stand in no 
better position than an assignee and, in practice, therefore, the Kentucky banker 
should claim this right of set-off even as against a checkholder, for the latter may 
not be able to prove a valuable consideration for the check. In New York, where 
no such right of satisfying an unmatured debt by set-off exists in any cas°, bank- 
ers frequently protect themselves by special agreements pledging the deposit bal- 
ance, and these agreements are upheld by the courts, 

In the Michigan case, now published, the question is different from that in- 
volved in the New York and Kentucky cases; it upholds the bankers’ lien upon 
commercial paper deposited for collection, for an indebtedness of the depositor, 
matured before the paper is collected. 

BANK’S RIGHT TO SET-OFF UNMATURED INDEBTEDNESS AGAINST DEPOSIT— 
KENTUCKY. 


In this case, the court of appeals of Kentucky, which had previously established the doctrine 
that a bank might set-off against its indebtedness on deposit balance, a note of the depositor held 
by if, unmatured, at the time of the latter’s assignment, the effect of which was to give the bank 
priority over the assignee in the deposit, now limits that doctrine by holding that such right of 
set-off does not exist against the holder of the depositor’s check.— Merchants’ Nat. Bank of Louis- 
ville v. Robinson et al., Court of Appeals of Kentucky, May 22, 1895. 


Appeal from court of common pleas, _ rected said defendant to pay to plain- 
tiffs, or order, the sum of $215.60, abso- 
lutely and without condition; that on 
the 34 day of November, 1891, plaintiffs 
duly indorsed said check, and present- 
ed the same at the office of defendant, 
and demanded payment thereof, when 
defendant refused to pay the same, and 
the same, or any part thereof, has not 
been paid, and said check was then duly 
protested for non payment; that at the 
time said check was drawnand presented 
for payment as aforesaid, and for many 


Jefferson county. 
Action by J. M. Robinson 
against the Merchants’ National 


& Co. 

Bank 
of Louisville to recover on a check 
drawn upon defendant by a third per- 
son, in favor of plaintiffs. From a judg- 
ment for plaintiffs, defendant appeals. 
Affirmed, 


Gurry, J. On the oth June, 1892, J. 
M. Robinson & Co. instituted this ac- 
tion in the Jefterson court of common 


pleas against the Merchants’ National 


3ank of Louisville, alleging in substance 
that George W. Wicks & Co. executed’ 
and delivered to them, on the 2nd day 
of November, 1891, their check on the 
defendant’s bank, by which they di- 


months before said date, said George 
W. Wicks & Co. were and had been 
customers and depositors of said bank, 
and on said 2nd of November, 1891. 
there was on deposit at said bank to the 
credit of said George W. Wicks & Co., 
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and belonging to them, a sum largely 
in excess of the amount of said check, 
to wit, the sum of at least $1,800, which 
sum remained and was so on deposit in 
said bank on the 3d of November, 1891, 
and was so on deposit when said check 
was presented for payment; and that a 
refusal of the defendant to pay same 
was wrongful and defendant thereby 
became and is indebted to plaintiffs in 
the said sum of $215 60, with interest 
from the 3d of November, 1891, for 
which sum plaintiffs pray judgment. 
On the igth of September, 1892, defend- 
ant filed its answer to said petition, 

The first 
withdrawn, 
The second par- 
agraph of the answer averrea in sub- 
stance that the said George W. Wicks 
& Co. were insolveat at the time of the 
execution of said check, and, on the said 
2d of November, made and executed a 


containing two paragraphs. 
paragraph having been 
need not be noticed, 


general deed of assignment for the ben- 
eft of their creditors, and ceased to 
carry on business, and have ever since 
been wholly insolvent; that the fact of 
said 


insolvency and assignment was 
known on the 2nd of November, 1891,to 
the plaintiffs and to the defendant. 
Said answer also showed an indebted- 
ness of George W. Wicks & Co. to the 
defendant at the time of the execution 
ot said check of more than $6,000, no 
part of which, however, was due at the 
time of the presentation of said check. 
Defendant further alleged that, on the 
2nd of November, before it had any no- 
tice of the existence of said check or 
before same was presented, it deter- 
mined to and did exercise its right to 
set-off its indebtedness to said Wicks & 
Co. by reason of their deposit with it 
against the said debts due from Wicks 
& Co, to it, and it was claiming the said 
right at the time of the presentation of 
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said check to it, and has ever since 
claimed said right, an equitable right of 
set-off, and unless it is allowed to exer- 
cise Same it will lose its said debt, ex- 
ceeding $6,000; and that the other par- 
ties to said ifdebtedness are all insol- 
vent, and nothing can be made out of 
them, and prays that the cause be 
transferred to equity. A demurrer was 
sustained to the answer, and, defendant 
failing to plead further, judgment was 
rendered in favor of plaintiffs for the 
amount claimed, to reverse that 
judgment this appeal is prosecuted. 
The only question involved is the right 
of appellant to set off the indebtedness 
of Wicks & Co. to it against the amount 
due from the appellant to its depositor, 
Wicks & Co. No other defense is suffi 
ciently pleaded. Counsel on each side 
have cited numerous authorities, and it 


and 


may be true that there is some conflict 
of authorities in different states. Appel- 
lant insists that, inasmuch as the draw- 
ers of the check wereand still are insol- 
vent, it had a right to exercise the right 
of set-off, although the debts owing to 
it from Wicks & Co, were not due atthe 
time the check was given and payment 
demanded, and refers to the cases of 
Kentucky Flour Co.’s Assignee v. Mer- 
chants’ Nat. Bank, go Ky., 225, and 
Bank v. Jackson, 1o Ky. Law Rep. 1061. 
An examination of these cases will show 
that the contest was between the as- 
signee for the benefit of creditors of the 
depositors and the bank. 
for the benefit of creditors occupies no 
better position than his assignor, and in 
a contest between such assignee and a 
- bank it was held that the bank might 
set off the debt due the assignor against 
a depositor with an unmatured note due 
it from such assignor, but a different 
rule prevails when the contest is between 
the holder of a depositor’s check and the 


An assignee 
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bank on which it is drawn. In the case 
in 90 Ky., pages 227 and 228, relied on 
by appellant, the following language is 
used: ‘‘It is contended, however, thata 
bank stands in a different attitude from 
a mere individual, because its depositor 
would have the right to check out his 
deposits at any time prior to assign- 
ment, and the bank would have noright 
to refuse it upon the ground that he was 
If this be 
would doubtless be in case 
check were given to third party, yet we 


owing it an unmatured debt. 
so, and it 


fail to see how it can affect the question 
here.” It thus clearly appears that, if 
the contest had been between the holder 
of the check of the Kentucky Flour Com- 
pany on the appellee bank, the court 
would have adjudged in favor of the 
holder of the check. The case of Gra- 
ham v. Tilford,1 Metc. (Ky.) 112 (not 
referred to by counsel), seems to be an 
authority in point against appellant’s 
contention. In the case supra, it ap- 


pears that McMurtry held an account 
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on Graham, and assigned the same to 
Tilford, etc., who brought suit thereon. 
Graham answered, and sought to set off 
the account with an unmatured note on 
McMurtry, which had been assigned to 
him before he had notice of the assign- 
ment by McMurtry to Tilford, etc., of 
the account on him. The insolvency of 
McMurtry was admitted, but the court 
held that Graham could not set off the 
demand against him with the note he 
held on McMurtry, for the sole reason 
that at the time he had notice of the as- 
signment by McMurtry of the account 
to Tilford, etc., the note he, Graham, 
held on McMurtry had not matured,but 
that, if the contest had been between 
Graham and McMurtry, the set off would 
have been allowed. The law of this 
state is that an unmatured debt cannot 
be set off against a bona fide assignee 
for value of ademand due from the de- 
fendant to the assignor. 
of the court 
firmed. 


The judgment 


below is therefore af- 


BANKER’S LIEN ON NOTE DEPOSITED FOR COLLECTION—MICHIGAN, 


A bank has a lien on a note deposited for collection by a debtor before maturity of his own 
remaining uncollected and unassigned in its hands after his debt matures, for its payment. 
Gibbons v. Hecox et al., supreme court of Michigan, May 28, 1895. 


debt. 


Bill by Gibbons, receiver of the City 
Nat. Bank of Greenville. against Hecox 
and others, to establish a lien in favor 
of the insolvent bank upon a note in its 
possession belonging to defendant He- 
cox, for the payment of his debt. A de- 
cree was given for defendants, which is 
now reversed by the supreme court of 
Michigan. 

The facts showed that the bank owned 
a note made by Hecox for $2,000 which 
matured in August, 1893. In November, 
1892, Hecox left with the bank for col- 
lection a note made by one Sprague for 
$1,000, maturing in September, 1893. In 


April, 1894, while said note remained 
with the bank's receiver, uncollected, 
Hecox made an assignment thereof to 
one Phelps, who brought an action 
thereon against the maker, Sprague, 
upon the trial of which the note was 
produced by the receiver under a sub- 
poeana duces tecum and was indorsed, 
with the permission of the court, ‘‘Pay 
to T. I. Phelps or order. Charles L. 
Hecox.” In July, 1894, judgment was 
rendered in favor of Phelps against 
Sprague on said note; and the receiver, 
claiming a lien upon the note and judg- 
ment, brought this bill in equity to es— 
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tablish it. The bill was demurred to 
and dismissed in the court.below. The 
supreme court of Michigan reverse the 
judgment, and say: 

“It appears by the bill that the note 
of $1,000 was in the possession of the 
bank, and not assigned by Hecox to de- 
fendant Phelps until after the $2,000 
note became due, and that then Hecox 
was financially irresponsible. The only 
question raised is whether, under the 
circumstances, the bank had alien on 
the $1,000 note belonging at that time 
to Hecox, by reason of hisindebtedness 
to the bank on the $2,000 note. The 
claims run between the same parties, 
and are capable of being liquidated by 
calculation. It is a general rule that 
the lien of the bank does not attach uc— 
til some indebtedness is actually in ex- 
istence, and matured. Thus, a bank 
holding a note of a depositor has no 
right of set-off,*and no valid lien before 
the notes matures, so that it has been 
held that if, in the interval before ma- 
turity, the depositor makes an assign. 
ment of his funds without the knowledge 
of the bank, but otherwise legal, the 
amount of his balance will pass to the 
assignee. Giles v. Perkins, 9 East, 12; 
1 Morse, Banks, § 329. In Illinois and 
Missouri it is held that a bank has no 
lien on the funds of a depositor, to ap- 
ply them on a debt not yet due,and can- 
not retain them against a check holder, 
Bank v. Ritzinger, 20 Ill. App,, 29; Bank 
v. Proctor, 98 Iil., 55%; Zelle v. Institu- 
tion, 4 Mo. App, 4o1.- This rule, how- 


ever, is at strict law, for in equity it’ 


seems that where there is danger of in- 
solvency the bank would be allowed to 
retain enough of the deposit to meet the 
note when due, though it is said, inlaw, 
the debt ¢” futuro could not be set off 
against a debt in presenti. The general 
rule derived from the cases 1s that the 


*The law is different in Kentucky upon this 
point. See Bank v. Robinson, this number. 
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bank has a lien on all money, notes ani 
funds of a customer in its possession, 
for any indebtedness of a customer to 
the bank which is due and unpaid, The 
reason given for allowing the lien is that 
any credit which a bank gives by dis- 
counting notes or allowing an overdraft 
to be made is given on the faith that 
money or securities sufficient to pay the 
debt will come into the possession of the 
bank in the due course of future tran- 
sactions. In re Farnsworth, 3 Biss., 
223, Judge Blodgett, of the United 
States circuit court of Illinois, held that 
a bank holding a customer’s demand 
note has a lien upon the proceeds of 
drafts delivered to it for collection after 
the giving of the note, though collected 
after the filing of petition in bankruptcy, 
and can apply such proceeds upon the 
note. In Muench v. Bank, 11 Mo App., 
144, the court says: ‘The general lien 
of bankers is part of the law merchant. 
That bankers have a lien on all money 
and funds of a depusitor in their pos- 
session for the balance of the general ac- 
count is undisputed. A _ banker’s lien 
does not arise on securities deposited 
with him for a special purpose; other- 
wise we have no doubt that when a dis- 
count has been made by the bank, and 
the note has matured, so as to create an 
indebtedness from the depositor to the 
bank, all funds of the depositor which 
the bank has at the date ot the maturity 
of the discounted note, or which it aft- 
erwards acquires in the course of busi- 
ness with him, may be applied to the 
discharge of his indebtedness to the 
bank; and this is true not only of the 
general deposit of the customer, but the 
rule applies to any commercial paper 
belonging to the depositor in his own 
right, and placed by him with the bank 
for collection.” The bill sets out suffi- 
cient grounds for equitable relief, and 
the demurrer should have been over- 
ruled. Tne decree of the court below 
will be reversed, and the cause remand- 
ed, 


BANKERS’ RIGHT TO SET OFF UNMATURED CLAIM—THE NEW YORK RULE. 


In the absence of a contract between the depositor and the bank, the latter has nota right to 
retain the balance of a customer's deposit to pay or apply upon an indebtedness of a customer to 
the bank not yet matured.—Heidelbach v. National Park Bank, N. Y. Supreme Court, Gen. Term, 
First Dept., May r7, 1895. 
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BANK TAXATION CASES. 
CONSTITUTIONALITY OF PENNSYLVANIA BANK TAX ACT OF 1891. 


Act June 8, 1891 (P. L. 240), providing that banks paying a certain rate upon their shares of 
capita! stock into the state treasurv, shall be exempt from local taxation, and that banks failing to 
do so shall be assessed, both locally and by the state, at a lowerand uniform rate upon the ap- 
praised value of their shares, is not repugnant to Const. ait. 9, sec. 1, which provides that all taxes 
shall be uniform upon the same class ot subjects within the territorial limits of the authority levy- 


ing the tax. 
court of Pennsylvania, May 20, 1895. 

Action by the commonwealth against 
the Merchants’ & Manufacturers’ Nat. 
Bank of Pittsburgh, Pa., to collect a 
tax. From a judgment rendered on 
appeal from the settlement of the au- 
ditor general and state treasurer, de- 
fendant appeals. 


WiLtiAMs, J.—The complaint of the 
appellant is against the inequality of 
burden existing under the operation of 
the statute providing for the taxation of 
national banks.* The argument is that 
inequality of burden establishes the un- 
constitutionality of the law under which 
the tax is levied.+ If the validity of our 
tax laws depends upon their ability to 
stand successfully this test, there are 
none of them that can stand, Absolute 
equality of burden is theoretically pos- 
siple, but attained in 
practice in this state. It is a reasonable 
presumption that banks are honestly or- 
ganized, and that each one enters upon 


it has not been 


its business career with an actual capi- 
tal, exactly equal to the face value of all 
its shares of stock. A tax levied at any 
given rate per cent on the shares would 
operate for a few months to produce 
substantially uniform results. But, once 
launched in business, each bank is af- 
fected by many circumstances and in- 
fluences that are peculiar to it. One 
bank may accumulate its earnings in a 





* Act June 8, 1891 (P_ L. 240.) 

* Const. art. 9, § 1, provides that “All taxes shall be 
uniform upon the same class of subjects within 
the territorial limits of the authority levying the tax. 

* *’ 


Commonwealth v. Merchants’ & Manufacturers’ Nat. Bank of Pittsburgh, supreme 


large surplus fund to be used in the 
business of the bank; another may di- 
vide its earnings in dividends semi an- 
nually among its stockholders, One 
bank may be managed with financial 
skill and economy; another may be con- 
ducted in a careless and extravagant 
manner. One may be located at an ac- 
tive business center, and have a large 
line of deposits and discounts; another 
may be located at an unimportant point, 
where money is scarce and loans few. 
These and many other circumstances 
result in decided success in some cases, 
in the swallowing up of earnings in ex- 
penses in others, and in a positive im- 
The 
law that operated with practical uni- 
formity of result at first, produces 
noticeable inequality as the results of 
differences in location and management 
begin to develop themselves, until results 
such as are brought to our attention in 
this case flow from the application of a 
uniform rate of taxation to the shares of 
stock at their par value. The inequali- 
ties are due to causes which the legis- 
lature could not be required to foresee 
or provide against, and for that reason 
they cannot be charged to the law. But 
the appellant complains that the law 
furnishes two modes and rates for tax— 
ing the stock of national banks and 
denies that this can be constitutionally 
done. But the state finds it convenient 
and economical to tax its corporations 
and collect the taxes through its own 


pairment of capital in some others 
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proper machinery. To induce the banks 
tomake their returns to the auditor- 
general, and to pay their taxes into the 
state treasury, thestate offers an induce- 
ment. It proposes to relieve all the 
banks trom local taxation that elect to 
pay acertain rate per cent. upon their 
shares of stock directly into the state 
treasury. All the banks may come into 
this class. All that do are assessed with 
a uniform rate per cent., which they pay 
Those that 
elect not to pay this rate are assessed at 
a lower and uniform rate upon the ap- 


at one time and one place. 


praised value of their shares, and upon 
this valuation the local as well as the 
state taxes are assessed. We cannot say 
that unconstitu- 
tional, nor that the rate per cent. differs 
so widely as to invalidate the law. The 
rate is uniform for each class, and the 
aggregate of the taxes levied per share 


this classification is 


in both classes is as nearly the same as 
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could well be estimated in advance of 
the action of the local authorities, which 
it is impossible to forecast with accu- 
racy. The banks are themselves respon- 
sible for the existence of the second 
class, They are all invited to deal di- 


rectly with the state. If they do not, 
it is fair to assume that their action is 


guided by what they believe to be their 
own pecuniary interest. Of a want of 
uniformity,which is the result of their 
own deliberate action, they certainly 
Of a want of 
equality of burden that results from cir- 


ought not to complain. 


cumstances affecting particular banks, 
and is not produced by the application 
We 
think the learned jndge decided this 
case correctly, and the judgment is now 
affirmed. 


of the law, they cannot complain. 


STERRET?T, C, J. and Green, J,, not 
sitting. 


TAXATION OF BANK DEPOSITS. 


OREGON LAW OF 1870, REQUIRING BANK OFFICERS TO FURNISH LIST OF DEPOSITORS AND AMOUNTS To 
THEIR CREDIT, TO THE TAX OFFICERS, HELD UNCONSTITUTIONAL, 


By act of October 29, 1870, the legislature of Oregon required, in the making of assessments 
each year, that the proper officer of every bank or express company furnish the county assessors, 
upon application, with a certified sworn statement of the names of depositors with the amounts de- 
posited, for the purpose of assessment; imposing a fine of $500 for re‘!usal to furnish such list. The 
president of a national bank in Portland, Ore., was indicted for refusing to comply with the law 
He demurred to the indictment, and the circuit court sustains the demurrer, and holds the law of 


1870 unconstitutional and invalid. 
county, Oregon, July 1, 1895. 


STEPHENS, J. The indictment in this 
case is based upon an act of the legisla- 
ture of this state entitled “An act toem- 
power assessors to assess bank deposits,”’ 
approved October 29, 1870. There are 
but two sections of said act, and they 
must stand or fall without the aid or 
support of the general revenue laws of 
the state, for it is an act complete in it- 
self. 

It will be conceded, I presume, that a 
statute which leads to the consequences 


Re Indictment of Henry Failing, circuit court, Multonomah 
Following is the opinion: 


that must follow the enforcement of a 
law—such as is now under consideration 
—ought not only to be free from all am- 
biguity, but mandatory in its effect and 
the acts required to be performed under 
its provisions brought not only within 
the letter, but also within the spirit of 
the law to authorize its enforcement. 

Applying this rule to the statute be- 
fore us, I am of the opinion that it will 
not support the test. 

First—For the reason it fails even to 











vesignate in direct and plain terms the 
specific act required to be performed 
under it. 

Second—It does not command the 
perlormance of any specific act under 
its provisions; nor does it in direct or 
unequivocal terms designate any partic- 
ular person who shall be required to 
perform any act or duties under its pro- 
vision; and 

Third—It is ambiguous and uncer- 
tain in this: that it does not designate 
any time in which the required act or 
duties are to be performed under it, 

Again, the act in question is what 
might be termed class, or special legis- 
lation, and comes under the ban of the 
constitution of this state, subdivision Io 
of section 23 of which reads: “No spec- 
ial legislation shall be passed for the as- 
sessmentand collection of taxes for state, 
county, township or road purposes.” 

The act in question provides: 

It shall be the duty of the county assessors in this 
state, when making their assessments for each year, 
to apply to the proper officer of every banking insti- 
tution or express company in his county, and procure 
acertified sworn statement of the names of deposit- 
ors of money or other valuables, with the amounts of 
money or valuables deposited, attached to the name 


of each depositor, for the purpose of assessing the 
same. (Act, Oct. 29, 1870,§1. Hull's Annot, Laws, § 


If any president or directors of any bank or express 
company shall fail or refuse to furnish alist as stated 
in section 1 of the acttoempower assessors to assess 
bank deposits, approved October 29, 1870, he or they 
shall be fined in the sum of five hundred dollars. (Act 
Oct. 29, 1870, §2. Hill’s Annot. L., § 1998.) 


Here isa statute which attempts to 
require of a particular class of citizens 
the performance of a special duty not 
required of any other citizen, i.e., that 
of assisting the assessor of this county 
to discover a certain class of personal 
property of the taxpayers of this county 
to enable the assessor to assess the same. 
And to only one class of personal prop- 
erty is it directed, i.e., money depos- 
ited, 
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Why should not the man who keeps a 
livery stable be compelled to furnish the 
assessor of the county with a sworn list 
of the names of citizens and taxpayers 
who keep horses at his stable, giving the 
number and value of such horses and 
carriages? The warehouseman should 
also furnish a sworn list of the taxpay- 
ers who have property stored, the char- 
acter and value of that property. Thus 
we might go on, and the assessor would 
then have assistants from every class of 
citizens, with references to every kind 
and character of property to be assessed 
in his county. 

But there are other, and even stronger 
reasons, in my opinion, as to the uncon- 
stitutionality of the act in question. 

It is conceded by the state that the 
statute under which the defendant is in- 
dicted is in direct conflict with the act 
of congress establishing the national 
banking system. This being true, then 
certainly even were there no defect in 
the act, 1t would be against public pol- 
icy to enforce it against other than na- 
tional banks for the reason it would drive 
all depositors to national banks, and 
thus virtually close every state or private 
banking house in the state of Oregon, 
giving the national banks a monopoly of 
the banking business, and destroying 
competition in that particular line of 
business which is obnoxious to the or- 
ganic laws of the United States. 

Again, the law is obnoxious, and vio- 
lates well-established rules of law and 
presumptions that have been in exist- 
ence for centuries, and that is, it vir- 
tually presumes that every citizen and 
taxpayer who is fortunate enough to be 
a depositor in a bank, has committed 
the crime of perjury when he filed his 
sworn statement of his assessable prop. 
erty with tne county assessor, while it 
is a well-established rule of law that the 
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presumption is that every man who 
takes an oath swears to the truth. 

Until the contrary is made to appear, 
and the general revenue laws of the 
state give the several assessors through- 
out the state ample authority, not only 
to discover the assessable property with- 
in his county, but also the means to 
punish any citizen or taxpayer who 
makes oath toa false statement concern- 
ing his taxable property in the state, 
hence there is little need for the exist- 
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ence of a law in the shape of a bill of 
discovery for the purpose of establishing 
the fact that citizens and taxpayers who 
are depositors in banks are more un- 
worthy of belief than any other class of 
citizens, 

For the foregoing reasons, the law in 
question is unconstitutional and the de- 
murrer to the indictmeat is therefore 
sustained, and the indictment will be 
dismissed, the defendant discharged and 
his bond exonerated. 


TAXATION OF NATIONAL BANK SHARES—SUIT AGAINST CASHIER TO 
COMPEL PAYMENT NOT PROPER. 


In City of Muskegon v. Lange, su- 
preme court February 
1895, the defendant was cashier of a 


vf Michigan, 


national bank in the city of Muskegon, 
Taxes were assessed against the several 
stockholders upon the stock of said 
bank, two of whom failed to pay. De- 
mand was then made upon the defend- 
ant, who refused payment. The action 
is based upon Section 33 of Act 195 of 
the Laws of 1889, which provides in 
sudstance; ‘‘In case of any tax assessed 
upon the shares of the capital stock of 
any bank, he shall call upon the cashier 
of such bank and demand payment 
thereof; and thereupon, it shall be the 
duty of such cashier to pay the same, 
and charge the amount so paid against 
the shares of stock sotaxed.”’ Applica- 
tion was made to the supreme court for 
a mandamus to compel the defendant to 
pay these taxes, but it was denied. Sub. 
sequently, this action was brought 
against the cashier. 

Held, The validity of a state law 
making it the duty of a national bank to 


pay the taxes assessed against its stock 
holders is supported by Lionberger v. 
Rouse (9 Wall. 468; National Bank v. 
Com. Id. 353.) Our statute does not in 
express terms do this, but it is very 
clear that the money with which it is 
expected that the cashier will pay this is 
that of the bank, as he is authorized to 


‘‘charge the same against the shares so 


taxed,”’ 
* * * * 


The law in question made it the duty 
of the bank to pay upon demand made 
upon the cashier. This being so, if this 
duty is to be enforced by action at law, 
it should be by action against the bank, 
and not by suit against the cashier. 
Inasmuch as the bank is not a party to 
this record, no opinion is expressed as 
to whether or not an action at law 
against the bank would be a proper 
procedure to collect a tax upon the 
stock. It is enough for the purpose of 
this case to hold that, an action at 
law will not lie against the cashier in 
the premises. 
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VALIDITY OF ASSESSMENT OF BANK STOCK iN NAME OF FORMER OWNER—DE- 
DUCTION OF INDEBTEDNESS—NEW YORK. 


Laws 1882, c. 409, as amended by Laws 1892, c. 714, provides (section 313) that every bank 
shall, in December of each year, furnish taxing officers with a list of its stockholders, and that the 
names appearing on such list shall be deemed the owners of the shares, for the purpose of assess- 
ment. Section 314 provides that the tax on such shares shall be a lien from the time of the assess- 
ment, and that a transfer of the shares after such time shall be subject to the lien. Section 315 
makes it the duty of the bank to pay the taxes on the shares out of the dividends. Held, that an 
assessment of bank stock in the name of the person appearing on the list is valid, as against the 
real owner, to whom the'shares were transferred before the assessment was made, as an assess- 
ment in the name of the person appearing on the list as owner is, in effect, an assessment on the 
shares, against whoever owned them at the time of the assessment. 

2. One who is the legal owner of bank stock at the date of assessment, though not the ap- 
parent owner on the bank list, has the legal right to have the assessment stricken off in case his 
indebtedness exceeds the value of his personalty.—People ex rel. Schaefler et al., Commissioners 
of Taxes, Supreme Court, Gen. Term, First Department. May 17, 1895. 


The court says: 

‘*The clause quoted from section 313 
does not provide that the persons whose 
names appear on the bank list shall be 
deemed to be the owners of the shares 
set opposite their respective names, but 
that the names of the holders of such 
shares appearing upon such list shall be 
deemed the names of the owners of such 
shares as are set opposite them respect- 
ively. Under this provision, if John 
Doe owns 10 shares, and the bank should 
by mistake return the name of Robert 
Roe as the owner of the shares, and the 
assessment shouid be made in his name, 
that name—Robert Roe—would be 
deemed the name of the true owner, 
John Doe, for the purpose of assess- 
ment and taxation, and the assessment 
of the shares would be valid. Anerror in 
the name does not invalidate the assess- 
ment of the shares as against the true 
owner, whoever he maybe. By section 
314, above quoted, it is provided that the 
tax on the shares shall be and remain a 
lien thereon from the day when the 


property is by law assessed until the pay- 
ment of said tax; and, if the shares are 
transferred after such day, they shall 


be subject to such lien. In this city 


(New York) the assessment is deemed to 
be levied on the second Monday of Jan 
uary in each year, and changes in own- 
ership subsequent to that date have no 
effect upon the validity of assessments. 
Under the provision of the section last 
referred to, an assessment of shares in 
the name of the person appearing on the 
bank list as the owner is in effect an as- 
sessment upon the shares against who- 
ever owned them on the second Monday 
of January of the year in which the as- 
sessment is laid, and any subsequent 
transferee takes the shares subject to 
the lien of the assessment. The purpose 
of the statutory provisions under con- 
sideration was to prevent the owners of 
shares in banking corporations from es- 
caping taxation by making transfers 
after the lists of the banks have been 
returned to the taxing officers. By this 
construction of the statutory provisions 
exact justice is promoted as between the 
taxing power and the owners of shares, 
whoever they may be. 

The second question involved is 
whether the person who is the legal 
owner of the shares on the second Mon- 
day in January,—the date when the as- 
sessment is deemed to have been laid,— 
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though not the apparent owner by the 
bank list, has the legal right to have the 
assessment stricken off in case his in- 
debtedness exceeds the value of his per- 
sonalty, By section 9g, art. 2, tit. 2, c. 
13, of the first part of the Revised Stat- 
utes, as amended by chapter 202 of the 
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Laws of 1892, the just debts owing by 
persons and corporations assessed are 
to be deducted from the assessed valua- 
ation of personal property; and, if the 
debts exceed the value of the personal- 
ty, no assessment can be levied on ac- 
count of the personalty.”’ 


EXEMPTION OF U. S. BONDS—IOWA. 


The amount paid for United States bonds purchased out of the general assets of a savings 
bank, should be deducted from its taxable assets. 
preme Court of Iowa, May 29, 1895. 


The court says: 

‘‘The defendant (City of Ottumwa) 
contends that the alleged purchase of 
the bonds was made with the purpose of 
evading taxation, and with the intent to 
convert them into money before the ex- 
piration of a year; that the purchase 
was not made from the capital stock of 
the plaintiff (Ottumwa Sav. Bank) but 
from the general fund, which includes 
deposits and surplus, It was held in 
German American Sav. Bank v. City of 
Burlington, 54 Iowa, 609, and again in 
Campbell v. City of Centerville, 69 
Iowa, 439, that the capital of banks in- 
vested in bonds of the United States is 
not subject to taxation, Thetime of ac- 
quiring the bonds is immaterial if they 
are owned in good faith at the date 
from which the assessment is to be com- 
puted. It is no doubt true that one of 
the inducements for the purchase of 
such bonds is their nontaxable quality, 
But that is an element of value which 
investors may properly consider, and 
they do not necessarily act fraudu- 


Ottumwa Sav. Bank v. City of Ottumwa, Su- 


lently if they take advantage of it. The 
purchase of the bonds in question ap- 
pears to have been made in good faith 
and was a legitimate investment of the 
capital of the plaintiff. They were not 
sold until it was compelled to dispose 
of them by the stringency in the money 
market. It may be true that the money 
actually used in making the purchase 
was received from depositors, but when 
deposited it became the property of the 
plaintiff, and was properly treated as a 
part of its capital, although subject to 
its liabilities, Thus, in ascertaining the 
amount of taxable property owned by 
the plaintiff, the money paid in by de- 
positors, as well as the bills receivable 
and other evidences of debt purchased 
with money so paid, would be counted 
as assets, from the amount of which the 
sum owing to depositors would be de- 
ducted as debts. But, as the bonds 
were not taxable, they were proper-— 
ly deducted by the assessor and the 
district court from the taxable as- 





LEGAL DECISIONS. 


DICEST OF RECENT 


A Synopsis of the latest decisions upon banking 


BANKING CASES. 


transactions, arranged in convenient form for 


practical reference. 


Alteration. 

Filling Blank in Note. A promissory 
note was executed in Kentucky with a 
blank line after the word ‘‘at,” which 
the payee, without the maker’s know- 
consent, filled in with the 
name of a bank in Kentucky (thus giv- 


ledge or 


ing it the negotiable quality) and dis- 
counted the note with the plaintiff bank. 
The maker had a defense against the 
payee, but the Kentucky court of ap- 
peals, May 14, 1895 (differing from the 
Indiana courts), held him liable to the 
bank as a bona fide holder for value. 
Cason v. Grant County Deposit Bank. 


For another case of “Alteration” wherein the sure- 

yn a bond to a county is held discharged, by a 
slight increase in the amount without his consent, see 
“Bonds of Suretyship.”’) 


ty 


Liability of Members of Unincorporated 
Bank—Louisiana. In Williams v. Hew- 
itt, the supreme court of Louisiana 
(May 20, 1895) hold as follows: 

1. Unincorporated associations con- 
ducting the banking business are liable 
as commercial partners. Story, Partn, 
sec. 164; Civ. Code, art. 446. 

Such associations, 
emption from that liability as corpora- 
tions, must show compliance with the 
substantial requisites prescribed by our 
legislation respecting the organization 
of private corporations. Among these 
requisites are the statement in the act 
of organization of the number of the 
shares held by the shareholders, and 
publication of the act in the mode pre- 


2 
“. 


claiming ex- 


_& Merchants’ 


scribed by law. Rev. St. sections 275, 
279, 282; Cook, Stocks & S. c. 13, sec. 
230-234 et seq.; Field v. Cooks, 16 La. 
Ann, 153; Bank v. Converse, 29 La. 
Ann.370; Vredenburg v. Behan, 33 La. 


_ Ann. 635. 


3. The depositor seeking to recover 
the amount deposited is not estopped 
from liable, as commercial 
partners, the members of such unincor- 
porated association by the fact that they 
conducted the banking business in the 
name of a bank, appointed a president 
and caghier, issued certificates of de- 
posit, and assumed to bea de facto bank. 
Cook, Stocks & S. c. 13, sections 230- 
233, and above authorities. 


holding 


Bank Officer. 


Synopsis of the latest deeisions, involving questions 
of liability of bank officers and their power to bind 
the institution by various acts, 


President—FPersonal Liability to Bank— 
Breach of Trust. \n Brown v, Farmers’ 
Nat. Bank of Cleburne 
(decided May 20, 1895) the supreme 
court of Texas decide some interesting 
points relative to the liability of the 
president of a bank to the institution, 
where the bank has advanced money to 
the president’s nephew, a minor, on the 
faith of a verbal promise by the presi- 
dent that he would see that the moneys 
so advanced were repaid before repay- 
ment of the minor’s debt to himself. 

The first question considered is wheth- 
er the promise of the nephew to pay his 
overdrafts to the bank, being the prom- 
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ise of a minor, was void and did not 
thercfore create a debt to the bank, the 
materiality of the answer to this ques- 
tion being to determine the effect of the 
statute of frauds as shielding the presi- 
dent from liability upon his verbal prom- 
ise. If there was no debt of the nephew, 
by reason of his minority, the promise 
of the president, it was contended, was 
not a “promise to answer for the debt of 
another” within the meaning of the 
statute of frauds and therefore was 
binding upon him though not in writ- 
ing. The court after full consideration 
of this point, holds: 

**We are of opinion that the promise 
of the minor, W. O. Brown, was not 
void, and that the promise of E. Y. 
Brown (president) to answer for his in- 
debtedness to the bank was within the 
statute of frauds, and no action can be 
maintained thereon because not in 
writing. It results that if E, Y. Brown’s 
liability depends solely upon such prom- 
ise, this action cannot be sustained 
against him.” _ 

But the bank further urged that, 
though E. Y. Brown was not liable on 


his promise, nevertheless, being a di- 
rector and president of the bank, he 
was atrustee of its funds, and it was an 
actionable breach of trust for him to be in- 
strumental in procuring the advance— 
ments to be made to the minor W. O. 


Brown. the court 
sAVS: 

‘Under the act of congress with ref- 
erence to national banks, the directors 
are elected annually by the stockholders 
and, before entering upon the discharge 
of the duties of such office, each director 
is required to make oath that he will, so 
far as the duty devolves on him, dili- 
gently and honestly administer the af- 
fairs of the association. From their 
number the directors elect the presi- 


Upon this point 
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dent. The president and directors thus 
elected and qualified constitute the 
board of directors, which has control 
and management of the affairs of the 
bank. Thus the interests of the stock- 
holders and depositors, and of the vari- 
ous members of the commercial world, 
dealing directly or indirectly with the 
bank on the faith of its capital and 
proper management, in a fund which, 
from its very nature and the business in 
which it is employed, is easily dissi- 
pated, are practically placed in the un- 
controlled power of the board of direct- 
ors. In the very nature of things, those 
interested, other than the directors and 
officers under their immediate control, 
can have but little knowledge of the de- 
tails of its business, and less ability to 
guard their interests. The directors are 
therefore charged wth a delicate trust, 
from which the beneficiaries are power- 
less to discharge them, and which they 
have sworn to administer diligently and 
honestly, so far as the duty devolves on 
them. This is especially true of the 
president, who is not only a director 
but also thechief executive officer*of the 
bank, and who from the nature of his 
office naturally has great influence upon 
the policy of the bank and the conduct 
of the various employes in the discharge 
of their duties. It is not our purpose to 
discuss the question of his liability for 
nonperformance or mistake of judgment 





*The Texas court declares the president to 
be the ‘‘chief executive officer.” Some judges 
declare that the cashier isthe ‘‘chief executive 
officer.” Whatever it may be in law, as matter 
of fact, everybody knows that the ‘‘chief execu- 
tive officer,” or the ‘‘manager,” is sometimes 
the cashier, sometimes the vice-president and 
sometimes the president; according as the one 
dominant spirit who controls the bank's affairs 
and who is looked to for decision upon every 
important executive act, happens to fill one or 
the other office. 
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in the performance of his duties. The 
question here is what, if any, liability at.- 
taches to the president of a bank who, by 
verbal promise of collateral liability, induces 
the cashier to pay out its funds to a minor, 
whereby it ts lost? He is presumed to 
know the law, and therefore knows that 
no action can be maintained upon his 
collateral promise or the promise of the 
minor, if the proper defenses are made 
as above indicated. In other words, he, 
as the principal trustee of the funds of 
the bank, advises a loan thereof to a 
minor, from whom he knows the bank 
cannot coerce payment, with no security 
but his own collateral promise, upon 
which he knows no action can be main- 
tained against his will. It is his plain 
duty not only not to advise such a loan, 
but to use his influence to prevent its 
consummation, Can an agent or trustee 
loan the funds of his principal to an in- 
fant or married woman, on a voidable 
or void promise, without personal re 
sponsibility? Toso hold would be to 
declare that he could not be liable for a 
breach of trust, In the case betore us 
the jury could not, under the evidence 
and charge, have found any verdict 
against E. Y. Brown, without finding 
that he requested the cashier to make 
advances to the minor W. O. Brown, 
promising verbally that he would see 
them repaid. This fact must then be 
taken as established by the verdict, and 
it is admitted that E. Y. Brown was di- 
rector and president of the bank during 
these transactions. Upon these facts, 
under the principles above discussed, 
we are of the opinion that E. Y. Brown 
is liable to the bank for the loss sus- 
tained by reason of said loans to the 
minor, on the ground that he was guilty 
of a breach of the trust reposed in him, 
whereby said loss was occasioned, We 
do not consider the fact that E. Y. 
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Brown promised to see same repaid as 
essential to the bank’s right to recover, 
but such fact was admissible to show 
the means used to induce the cashier to 
make the loans, just as was the fact of 
his relationship to the minor and the 
latter’s indebtedness to him to show mo- 
tive. Upon this ground he can only be 
held liable for the balance due on the 
actual advances, with lawful interest, 
or attorney's fees. Bank v. Wilcox, 60 
Cal. 126; Association v. Lyon, 29 N., J. 
Eq, 10; Williams v. Riley, 34 N. J. Eq. 
398; Ward v. Davidson (Mo. Sup.) 1 S. 
W. 846; Wardell v. Railroad Co., 103 
U_S. 651.” 

The court further holds that the pres- 
ident, being guilty of a breach of trust, 
will not in equity be allowed to assert 
the prior lien given him in a deed of 
trust by the insolvent minor, against the 
claim of the bank. 


Vice-President—¥raudulent changing of 
Assets—Liability of Maker on Notes Sur- 


rendered for Depreciated Stock. In Find- 
ley v. Cowles, supreme court of Iowa, 
January 22, 1895, the following is a 
synopsis of the facts and points de- 
cided: 

1. The vicespresident of a bank placed 
therein to his own credit, and for their 
face value, depreciated certificates of 
stock in another company, and, on ob- 
jection by the state auditor to the nature 
of the assets, replaced them with notes 
for equal amounts, signed by his father. 
The son had complete control of his 
father’s business and that of the bank, 
No money consideration for the notes 
passed to the father, but the stock, 
which had some value, was surrendered 
either to him or his son. The son can- 
celled the notes at maturity and _ rede- 
posited the stock as payment therefor, 
The other bank officers had no know- 
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ledge of any of such transactions. Held, 
that the notes were based on sufficient 
consideration, and became the property 
of the bank, and that their subsequent 
withdrawal, and the substitution of such 
stock therefor, was a fraud on the bank 
and did not constitute payment of the 
notes. 

2. Where the other bank officers were 
ignorant of the acts of the vice-presi- 
dent in his personal dealings with the 
bank, which were against its 
terests, the bank is not bound by his 
knowledge of such dealings. 


in- 


Cashier—When Bank Not Bound by 
Knowledge of—Proceeds of Mortgaged 
Sheep. In Rock Springs Nat'l Bank v. 
Luman, supreme court of Wyoming, 
December 28, 1894, a bank cashier, who 
was indebted to the bank and also to a 
firm of which its president was a mem- 
ber, gave another creditor a mortgage 
on sheep, which provided that the mort- 
gagor might sell part of the sheep, and 
that the proceeds should be applied on 
the debt secured, The cashier took part 
of the sheep to market, and sent a draft 
for the proceeds, ina letter, to the vice- 
president of the bank, who acted as 
cashier in his absence, in which he sim- 
ply said, ‘‘Place to my credit.” The 
vice-president applied part of the draft 
to the debt due the bank and the bal- 
ance on the debt due such firm. Held, 
that the knowledge of the cashier that 
the draft was the proceeds of the mort- 
gaged sheep was not imputable to the 
bank, and it was not bound by his acts. 

2. In an action by the mortgagee 
against the bank, it was error to admit 
evidence of declarations of the cashier 
made after the money is so applied. 

3. It was erior to exclude evidence 
that during tne time covered by the 
transactions in 9 1estion, the cashie 
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was absent from the bank, and received 
no compensation from it for services as 
cashier or otherwise. 


Cashier—Power to Release Indorsers.— 
The release by a bank cashier of an in- 
dorser from liability upon notes payable 
to the bank, the indorser transferring 
his interest in certain property to the 
bank, will bind the bank where the en- 
tire management of the institution is 
left to the cashier,and the directors, who 
rarely met, allowed him to do as he 
chose. Wing v. Commercial & Savings 
Bank, supreme court of Michigan, Jan- 
uary 22, 1895. 


Bill of Lading. 


Bills of lading. as symbols of goods tn transit, 
largely dealt in by banks, who loan money upon 
the security of the goods which they represent and 
undertake the collection of drafts, drawn upon 
parties to whom such goods are shipped. Thetws 
decisions below, rendered during the month of 
May, are therefore of practical importance t 
banks. 


are 


Pledge to Bank—Vendor's Right of Stop- 
The case of First Na- 
tional Bank of Denver v. Schmidt, de- 
cided by the court of appeals of Color- 
ado, May 13, 1895, was an action by the 


pagetin Transitu, 


bank against Schmidt for goods claimed 
by the bank under a transfer of a bill of 
lading and stopped 
Schmidt. Following are the points de- 
cided: 

1. As against the right of a vendor to 
stop goods in transitu, a bank to which 
the vendee has transferred the bill of 
lading as security is a holder for value, 
even though the transfer was for a pre- 
existing debt, and not for a loan made 
on the promise of such transfer. 

2. The fact that a transfer of a bill 
of lading to a bank, as security, was 
after its doors were closed for the pur- 
pose of deposit and check, does not af- 


transitu. by 


in 
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fect its right as against the vendor, who 
stops the goods in transit, though, be- 
fore its doors are again opened, it learns 
of the insolvency of the vendee. 

3. The fact that a firm was largely 
indebted to a bank, that collaterals were 
demanded as security for afurther loan, 
that three days after the making of a 
loan, on the promise of transter of a bill 
of lading, and one day after the transfer 
was made, the bank took steps to attach 
the property of the firm, will not over- 
come direct evidence that the bank was 
without knowledge of the firm’s insolv- 
ency, or of facts which would charge it 
with such knowledge. 

4. A vendor cannot question the right 
of a bank, to which the vendee trans- 
ferred the bill of lading of goods sold, 
to contract as it did with the vendee, 
this being a question only between the 
original parties to the contract, or the 
government from which it derived its 
authority. 

5. Failure of a bank to allege in its 
complaint, and to prove, its incorpora- 
tion, is cured by the allegation of the 
answer that it was a national bank, or- 
ganized and incorporated under the na- 
tional bank act 


Construction—Liability of Carrier. In 
Union Pac. Ry. Co. v. Johnston, the su- 
preme court of Nebraska (May 2, 1895) 
holds: 

1. Bills of lading are symbols of prop- 
erty, and, when properly indorsed, op- 
erate as a delivery of the property 
itself, investing the indorsees with a 
constructive custody, which serves all 
the purposes of an actual possession, 
and so continues until there is a valid 
and complete delivery of the property, 
under and in pursuance of the bill of 
lading, to the person entitled to receive 
the same. Railroad Co. v, Stern. 119 
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Pa. St. 24; Gates v. Railroad Co. (Neb.) 
60 N. W. 583,—followed. 

2. The delivery of goods by a com- 
mon carrier to the consignee thereof is 
made at the peril of the carrier, unless, 
when made, the consignee surrenders 
the bill of lading, either made or in- 
dorsed to himself. Gates v. Railroad 
Co, (Neb.) 60 N. W. 583, followed. 

3. A railway company issued to ship- 
pers of grain in Nebraska several bills 
of lading as follows: 


“Received of —— [the name of the shipper], the fol- 
lowing described freight, marked and con- 
signed as noted below to be transported to 
——, and delivered at the railway depot on payment 
of freight charges, together with such charges as have 
been advanced on the same. Consignee, Brown Bros., 
Grain Co, Destination, Milwaukee, Wis.’’ 


The bills of lading contained the fol- 
lowing notations: 


“Care Union Elevator, Council Bluffs, lowa. 
at Brown Bros. Elevator Co. to clean. 
Council Bluffs.”’ 


Stop 
Transfer at 


The carrier transported the grain to 
Council Bluffs, and there delivered it to 
the consignee named in the bills of lad- 


ing, without requiring their presenta- 
tion or surrender, The consignee sold 
the grain to Bacon & Co. of Milwaukee, 
and drew on them for its value, with 
the bills of lading, indorsed to them, at- 
tached to the drafts. Bacon & Co. hon- 
ored the drafts, presented the bills of 
lading to the carrier, and demanded the 
grain, and, as it was not delivered, sued 
the carrier for its value. Part of the 
grain was delivered by the carrier to the 
consignee named in the bills of lading 
before he indorsed and attached them 
to the drafts drawn on Bacon & Co. 
Held: (1) That the bills of lading were 
through contracts, under and by which 
the carrier agreed to transport the grain 
from the places where it received it to 
Milwaukee, and there deliver it to the 
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party entitled thereto; (2) that the no- 
tations on the bills of lading meant 
nothing more than that the grain should 
go by way of Council Bluffs, to be 
cleaned there, or transferred to other 
carriers, through the instrumentality of 
the elevator located there; (3) that the 
carrier, by the bills of lading, contracted 
to transport this grain to Milwaukee, 
and there deliver it to the consignee 
named in the bills of lading, or, if they 
had been transferred, to the lawful 
holders of said bills of lading; (4) that 
Bacon & Co. by honoring the drafts 
drawn against them by the consignee 
named in the bills of lading, became 


and were entitled to have said grain de- 
livered to them at Milwaukee; (5.) that 
the carrier, by delivering the grain to the 
consignee at a station intermediate the 
point of shipment and the point of 
destination, and without the surrender 
of the bills of lading, was guilty of a 


misdelivery and conversion of said 
grain; (6) that so long as the bills of 
lading were outstanding they were rep— 
resentations by the carrier to the com- 
mercial world that it had in its posses- 
sion and under its control, and in tran- 
sit for Milwaukee, the grain for which 
the bills of lading called; (7) that the 
carrier, by delivering the grain, while in 
transit, to the consignee named in the 
biils of lading, without their surrender, 
put it in the power of Brown Bros. 
Grain Company to defraud third parties 
by selling the grain, and indorsing the 
bills of lading, and that the carrier was 
also liable for the grain on the principle 
that, where one of two innocent parties 
must suffer, he who by his conduct has 
enabled a wrongdoer to perpetrate a 
wrong must bear the loss, rather than 
the party without fault. 





“Your magazine is the only one that actually reaches 
‘country banking,’ though we take several others.—F. 
H Stark, Cashier, Parke Bank, Rockville, Ind.” 
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Bona-Fide Holder. 


Cases illustrating a breach of faith of common occur- 
ence by persons entrusted with the negotiable ob 
ligations of others. 


Note Negetiated in Violation of Con- 
dition. The defendants indorsed a ne- 
gotiable promissory note, with certain 
blanks to be filled up, and intrusted it to 
a third party to secure other indorse- 
ments, with instructions that the note 
was not to be negotiated until) the other 
indorsements were secured, and until 
the maker gave collateral security to in- 
demnify them as indorsers. The party 
to whom the note was intrusted, in vio- 
lation of his instructions, filled up the 
blanks, and negotiated the note without 
the performance of the condition re- 
ferred to. The note, complete and per- 
fect on its face, passed into the hands 
of an indorsee in the ordinary course of 
business for full value, before maturity, 
without notice of the limitations of au- 
thority to the person to whom defend- 
ants intrusted it, or that the note was 
not a completed instrument when it left 
their hands. Held, that defendants 
were liable on the note, and that, as 
against such indorsee, they were estop- 
ped to urge an actual defect in the 
paper when, through their own acts, it 
was ostensibly perfect. First National 
Bank of Freeport, Ill. v. Compo-Board 
Mfg, Co. et al. Supreme Court of Min- 
nesota, June 7, 1895. 


Same—Massachusetts. 1. Where a ne- 
gotiable note, given under agreement 
that it should not be negotiated until a 
certain contingency arose, was negoti-— 
ated before that time, the burden is on 
the indorsee to show that he took it for 
value, in good faith, and before ma- 
turity. 

2. Atransfer of a note, as collateral 
for a pre-existing debt,is a transfer for 
value.—National Revere Bank v. Morse 
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et al., supreme judicial court of Massa- 
chusetts, Suffolk. April 3, 1895. 


Bonds of Suretyship. 

Bond for Bank Employe—Construction., 
In Consolidation Nat'l Bank v. Yardley, 
U. S. circuit court, E, D, Pennsylvania, 
April 23, 1895, a bond of suretyship for 
an employe of a bank was conditioned 
for the reimbursement of any loss sus- 
tained “oy reason of fraud or dishon- 
esty’’ in connection with his duties. It 
further provided that any claim made 
under the bond “shall embrace and 
cover only for acts and defaults com- 
mitted during its currency, and within 
twelve months next before the date of 
discovery of the act or default upon 
which such claim is based.” Held, that 
the bond covered not only embezzle- 
ments made during the year preceding 
their discovery, but also earlier em- 
bezzlements, which would have been 
discovered within a year from the time 
they were committed, but for the fact 
that such discovery was prevented by 
the act of the employe in falsifying the 
books during the year preceding the 
actual discovery. 


Bond to Secure County Deposits—Liabil- 
ity of Sureties. 1. A firm engaged in 
banking was designated a depositary of 
the public funds of the plaintiff county, 
and gavea bond to secure the county 
deposits, in which the persons compos- 
ing the firm were principals, and their 
codefendants herein sureties. The penal 
sum named inthe bond, when it was 
signed by the sureties, and intrusted to 
one of the principals to be delivered to 
the county, was $20,000, but before it 
was delivered the penal sum was changed 
by him to $21,500, without the know- 
ledge or consent of the sureties, and 
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without fraudulent intent on his part. 
He delivered the bond, as changed, to 
the county, and it was accepted and ap- 
proved by its proper officers, and the 
funds of the county deposited with the 
firm without the knowledge on the part 
of any officer of the county that it had 
been so changed, The assessment for 
taxation of the property of the firm and 
of the persons composing it, not exempt 
by law, was in the aggregate amount 
less than one-half of the penal sum 
named in the bond before the change 
therein was made. Held, to be a ma- 
terial alteration, which discharged the 
sureties, 

2, Two of such sureties learned of 
such alteration of the bond shortly after 
it was made, and before the deposits 
sought to be recovered in this action 
upon the bond were made, but they did 
not repudiate such bond, or give any 
notice to the county or any of its officers 
that the bond had been so changed, 
Held, that they were equitably estop- 
ped from asserting such alteration as a 
defense to this action; and, further, 
that the evidence was sufficient to sus- 
tain the verdict against them on this 
ground, but not as to two other defend- 
ants against 
was returned. 


whom a similar verdict 


3. The plaintiif did not prove on this 
trial that the board of auditors duly ad- 
vertised for proposals for the county 
deposits, that the proposal made by the 
depositary was in the form prescribed 
by the statute, that the depositary pos- 
sessed the requisite property qualifica— 
tions, and that the bond was deposited 
with the county treasurer. Held, that 
proof of such facts was not essential to 
the plaintiff's right to recover on the 
bond, it appearing that the depositary 
was in fact designated by such board, 
and the deposits made pursuant to such 
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designation, — Renville Co. Board of 
Commrs, v. Gray, Minnesota supreme 
court, June 3, 1895, 


Chattel Mortgage. 


The following case may be usefully noted by country 
bankers who loan on chattel mortgage security, 
and the warning conveyed is—be sure your mort- 
gage is correct in its descriptions. Such a little 
thing as “range 33"’ when the location should have 
been “range 34,”’ upsets the whole mortgage in this 
case, and makes the security worthless. 


Validity of Mortgage to Bank.—Erro- 
neous Description, In First National 
Bank of Wadena v. Hendrickson (Far- 
well & Co, Intervenor) decided by the 
supreme court of Minnesota June 7, 
1895, H and J were copartners in farm- 
ing operations on the W 1% 
36, township 139, range 34. 


of section 
H resided 


on the farm while J lived in the village 
of Park Rapids, a few miles distant. 
With an intention to mortgage a half 


interest in wheat to be raised on the 
farm to secure the payment of a firm 
debt, J, describing himself as of the town 
of Park Rapids, executed and delivered 
a chattel mortgage to plaintiff, whereby, 
among other articles, he mortgaged the 
‘following described property, now in 
My possession, in the town * * * 
aforesaid: * * * Half interest in 160 
acres of wheat to be grown on the north- 
west quarter of section 36, township 139 
range 33, for the year 1893.” 

It is held, in an action of claim and 
delivery to recover possession of wheat 
raised upon the land in range 34, brought 
against H, who was lawfully in posses- 
sion, in which action a third party had 
intervened as a subsequent mortgagee, 
that the description was not only insuf- 
ficient, but also misleading. Rejecting 
the error in the number of the range as 
a mistake, there was nothing left to 
suggest or govern an inquiry; and asto 


LAW JOURNAL. 


both defendant and the intervener the 
mortgage was invalid, 


Clearing House. 

Contract for Clearance— Payment of In- 
solvent Bank's Checks not Preferential. 

Rule 25 of the New York clearing 
house provides that arrangements by a 
member of the association to clear for 
an outside bank shall not be discontin- 
ued without previous notice, and that 
the notice shall not take eftect until the 
completion of clearances on the day after 
receipt of the notice. Held, that acon- 
tract by which a member agrees with a 
bank that is not a member to clear for 
it, in consideration of a deposit of a cer- 
tain sum of money and bills receivable, 
is valid, and requires the member to pay 
checks on the o her bank presented to 
the clearing house on the day after no- 
tice of discontinuance is given, though 
it knew at the time that the other bank 
was insolvent; hence such payments are 
not within the prohibition of Laws 1892 
c. 68, sec. 48, against payments by an 
insolvent corporation made with intent 
to prefer creditors, and the money and 
securities held under such contract are 
applicable to the amount of the checks 
so paid, Andrews, C, J. and Peckham, 
J., dissenting’—O'Brien et al. v. Grant, 
court of appeals of New York, May 21, 


1895. 


Philadelphia Clearing House— Holder 
for Value of Deposited Secur ties. 1. The 
national banks of the city of Philadel- 
phia formed a clearing-house associa- 
tion to facilitate the settlement of daily 
balances between them at a fixed place, 
and agreed, in order to dispense with 
the handling of money, that the several 
banks should deposit in the hands of a 
committee either cash or securities at a 
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fixed ratio on their capital stock, for 
which the committee should issue certi- 
ficates to be used in paying balances 
against the several banks. Subsequent- 
jy, the association, for the purpose of 
enabling the members to afford assist- 
ance to the mercantile and manufactur- 
ing community, and also to facilitate the 
daily inter-bank settlements, authorized 
the committee to receive from any mem- 
ber additional deposits of cash or secur- 
ities, and issue securities therefor in 
such amount and to such percentage 
thereof as they deemed advisable, which 
certificates should be accepted in pay- 
ment of daily balances, on condition 
that the deposits therefor should be held 
by the committee as a special deposit, 
pledged for the redemption of the cer- 
tificates, and the committee were made 
the trustees for all the members of the 
association, and authorized to collect 
such deposits. Held, that there was no 


violation of the laws relating to nation- 
al banks. 


2. The clearing-house committee be- 
came owners, for value, of the securities 
deposited with them, and for which 
they issued certificates, so as not to be 
atiected by equities existing between the 
original parties thereto.—Philler v. Pat- 
terson, supreme court of Pennsylvania, 
May 29, 1895. 


Corporations. 


PRESIDENT — POWER TO MORTGAGE 
Property. In National State Bank of 
Terre Haute v. Vigo County National 
Bank, supreme court of Indiana, May 
28, 1895, it is held: 

1. The president of a corporation or- 
ganized under Rev. St. 1894, sec. 5054 
(Rev. St. 1881, sec. 3854), providing 
that its business should be managed by 
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a board of directors, has no power, by 
virtue of his office, to mortgage the 
property of the corporation to secure 
pre-existing corporate debts. 

2. After a receiver has been appointed 
for a corporation, its creditors cannot 
sue to set aside mortgages by the cor- 
poration, 

3. In an action by-creditors to set 
aside an instrument as fraudulent as to 
them, the complaint must expressly 
charge that it was executed with a 
fraudulent intent. 


STOCKHOLDER—FRAUDULENT CONVEY- 
ANCE TO ESCAPE LiaBILity, The case of 
Yardley v. Torr, decided by the U, S. 
circuit court of appeals, E. D. Pennsyl- 
vania (April 16, 1895), illustrates how 
property, by sale to bona fide purchas- 
ers, may be effectually put out of reach 
of creditors. 

T, a stockholder to a large amount in 
an insolvent bank, on the day of the 
failure of such bank conveyed a large 
quantity of real estate, constituting all 
his property, to his children, in consid- 
eration of natural love and affection. 
The children of T, subsequently con- 
veyed portions of such real estate to 
purchasers for valuable consideration, 
and mortgaged other portions. None 
of the purchasers or mortgagees had ac- 
tual notice of T’s indebtedness at the 
time of the conveyance to his children, 
Held, that the record of the deeds in 
consideration of love and affection was 
not enough to put such purchasers or 
mortgagees upon inquiry, and they were 
entitled to hold the land, as against the 
receiver of the bank, 

Held, further, that the voluntary con- 
veyances to the children of T were void 
as against the bank, and the lands, or 
the proceeds of sales or mortgages 
thereof, in the hands of such children, 





406 THE BANKING 


were subject to T’s indebtedness as 
stockholder, 


Demand, Protest and Notice. 

Note Payable Sixty Days After Date— 
California. In Rauer v. Broder et al., 
supreme court of California (May 24, 
1895) the important question in the 
case related to the sufficiency of the de- 
mand upon the maker and notice of 
dishonor to defendant Sigourney as 
indorser of a note dated September 1, 
1890, payable sixty days after date. The 
court holds: : 

“The time within which any act pro- 
vided by law is to be done is computed 
by excluding the first day and including 
the last, unless the last day is a holiday 
and then it is also excluded.” Civ. 
Code, § 10. There are no days of grace 
allowed in this state. Id. $3181. De- 
fendant Sigourney was an indorser be- 


fore maturity of the promissory note, 
and, not having waived demand and 


notice, it was essential to his lia- 
bility that such demand should have 
been made upon the very day upon 
which the note fell due, which was on 
Friday, October 31, 1890. The demand 
not having been made upon the maker 
of the note until Saturday, November }, 
1890, was one day too late (subd. 5, § 
3131 Civ, Code), and, no excuse there- 
for having been claimed or proven, the 
effect was to discharge defendant Sig- 
ourney from his liability as indorser.”’ 


Notice of Dishonor—West Virginia. In 
Big Sandy National Bank v. Chilton, 
supreme court of appeals of West Va., 
the following points have been decided 
—decision handed down April 13, 1895. 

1. Where a negotiable note, indorsed 
by several parties residing at different 
places, is made payable ata bank in the 
city of H, and before maturity it is dis- 
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counted by a bank in the town of C, and 
by the last-named bank it is indorsed to 
a bank in the city of H for collection, 
and one of the indorsers resides in said 
city of H when said note matures and 
is presented for payment, and payment 
is refused, and the note is duly protest- 
ed, the bank to which said note was in- 
dorsed for collection is only bound to 
give notice to the bank in C, its imme- 
diate indorser. 

2. When notice has thus been given 
to said bank in the town of C, the duty 
devolves upon it to give notice of such 
protest to the prior indorsers, if it wishes 
to hold them as such, 

3. Although one of said indorsers re- 
sides in the city of H, where said note 
was payable, said bank in the town 
of C, may send notice of such protest 
through the mail; and, if sent in due 
time, said indorser will be held, al- 
though he never receives the notice so 
sent, 

4. Under the circumstances of 
case, the indorser residing in the city of 
H, where said note was payable, is not 
entitled to persunal service of the notice 
of such protest, although he resided in 
the city where said note was made pay- 
able. 


this 


Notice of Dishonor—Tennessee. The 
supreme court of Tennessee (May 3, 
1895) in American National Bank v. 
Junk Bros. etc. Co. decide: 

1. The maker of a note for the ac- 
commodation of the indorser, is a surety 
to the indorser, and the latter is not en- 
titled to presentment, protest or notice. 

2. A notice of dishonor, addressed to 
a corporation, indorser on notes, is good 
if sent to what had been its place of 
business, where its affairs were in pro- 
cess of settlement under a deed of as- 
signment, the corporation being insol- 








vent, and the executive officers, except 
the general manager, scattered; it being 
the place where the mail of the corpor- 
ation was delivered and opened by the 
assignee, 

3. When a_ general 
contemplated by law, has been made, 
notice to the assignee of the dishonor of 
paper indorsed by the assignor will bind 
the latter. * 


assignment, as 


*Norice OF DISHONOR TO ASSIGNEE.—There 
being much uncertainty of opinion upon this 
subject, it will be instructive to quote the opin- 
ion of the supreme court of Tennessee review- 
ing the conflicting opinions of textwriters and 
decisions, leading up to its decision of point 3, 
as above: The court says: 

‘But it is insisted, however, that at least the 
corporation is not liable on the two notes, the 
notices of protest of which were addressed by 
the notary to ‘G, W. Stainback, Assignee of the 
Junk Bros. Lumber & Mfg. Co.’ Whether no- 
tice of protest to the trustee of a bankrupt’s 
estate or to the assignee of an insolvent assign- 
or making a general assignment is sufficient, 
has been the subject of uncertainty of opinion 
textwriters, and of conflict 
among others. Mr. Byles in his work on Bills 
(Wood's Ed.) p. 294, says: ‘If the drawer of a 
bill become bankrupt, notice must nevertheless 
be given to him whether a trustee be appointed 


with some of the 


or not." A number of English cases are cited 
by the author in his note to this text, some of 
which support it and others do not. Parsons 
says: ‘If a person entitled to notice be bank- 
rupt, notice should be given to him, if the as- 
signees are not yet appointed. If they ares 
notice, perhaps, should be given to them, etc, I 
Pars. Notes & B. 500. Judge Story says: ‘If a 
party entitled to notice be a bankrupt, and as- 
signees have been appointed, and the holder 
knows it, notice should be given tothem.’ Story, 
Prom, Notes, sec. 307. Mr. Daniel says: ‘If the 
party be a bankrupt, it is best to give notice to 
him, and to his assignee also.’ If, however, 
given to the assignee alone, it would probably 
be sufficient.’ 2 Daniel, Neg. Inst. sec. 1002. 
On the other hand, Mr. Chitty says: ‘If the 
party entitled to notice be a bankrupt, notice 
should be given to him before the choice of as- 
signees, and after such choice to them.’ Chitty, 
Bills, p. 228, The author of the article on bills 
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and notes (Mr. Charles Merrill Hough, of the 
New York bar,) in 2 Amer. & Eng. Enc. Law, 
p. 412, says: ‘Upon the bankruptcy of an in- 
dorser, and before the appointment of an as- 
signee, the bankrupt himself is the proper per- 
son to notify; but the assignee, when appointed, 
should receive all notices of dishonor.’ Mr. 
Tiedman says: ‘If the drawer or indorser be 
bankrupt, notice should be given the assignee, 
if there be one, particularly if the party has ab- 
sconded.’ In one of the latest, and perhaps the 
most elaborate, of the treatises on commercial 
paper—that of Mr. Randolph—the author says: 

‘After the drawer or indorser of a bill has be- 
come bankrupt, notice of its dishonor must be 
given to him or to his assignee. If an assignee 
has been appointed, and his appointment is 
known, the notice should be given to him.’ 3 
Rand. Com. Paper, sec. 1243. Mr. Wade in 
his work on Notice, says: ‘When the indorser 
or drawer becomes bankrupt subsequent to 
drawing or indorsing the bill or note, the notice 
should be given to the assignee, when one has 
been selected prior to the dishonor of the in- 
strument,’ 

This question seems to have been considered 
and determined in only three of the American 
courts. The supreme court of Kentucky, in 
Callahan v. Bank, 82 Ky. 231, in the case of a 
voluntary general assignment for the benefit of 
creditors, after a full and careful consideration 
of the authorities, announced as the law of that 
state that notice to the assignee in such an as- 
signment would bind the indorser and his 
estate, andthis upon the ground that by this 
act of the assignor he was under the assiyn- 
ment, in a qualified sense at least, the general 
representative of his indebtedness. On the 
other hand, the supreme court of Ohio in House 
v. Bank, 43 Ohio St. 346, by a majority opinion 
declined to recognize the authority of this case, 
making a distinction between an 
under a voluntary general assignment and an 
assignee in bankruptcy. In this latter case, 
however, there is a strong dissenting opinion 
by two of the judges of that court, in which the 
soundness of the rule as announced by the Ken- 
tucky court is earnestly insisted upon. The 
case of Bank v. Shaw, 79 Me. 376, is in har- 
mony with the rule in Callahan v. Bank, supra, 
although the latter case is not mentioned in the 
opinion of the court. 

This question has been heretofore undeter- 
mined in this state, and we are at liberty, there- 
fore, to establish that rule which is most in 


assignee 
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accord with what we conceive to be the weight 
of authority and reason. We are satisfied, 


therefore, to hold the law to be that, whenever 
a general assignment is made as contemplated 
by our law, the assignee in such assignment so 
far stands in the shoes of his assignor that no- 
tice to such assignee of the nonpayment of in- 
dorsed paper will bind such indorser. 


Demand and Protest—TIilinois. 1, In 
Guignon v Union Trust Co. supreme 
court of Illinois, April 1895, certain 
notes were protested by William H. 
Scudder Jr, the protest being signed 
‘*William H. Scudder” and sworn to by 
‘‘William H. Scudder, Jr.” It was in- 
sisted that the variance in the name of 
the notary was fatal, as the signatures 
might represent two different persons, 
Held that the omission of ‘‘Jr.”” in the 
one instance does not justify the infer- 
ence that two different persons officiated 
in the protest—one making it, and 
swearing to the fact; the other signing 
the certificate; but that William H. 
Scudder and William H. Scudder Jr. 
were evidently one and the same per- 
son, 

2. Demand at the bank where the 
notes by their terms were made payable 
is held sufficient; and other demand 
upon the maker is not required. 

3. The notes in this case were pre- 
sented and demand of payment made 
on the last diy’of grace* and protested 
on the same day. Held, the protest 
was not premature. The court says: 

“In Cook v. Renick, 18 Ill. 598, it 
was held that in the absence of statu- 
tory provision to the contrary, a bill 
presented for payment on the last day of 
grace was presented in proper time. In 
the case of Bank v. Barksdale, 36 Mo. 
573, it is said: ‘It seems to be clearly 
established by the general current of 
authority that the protest must be made 





7A law abolishing grace was passed in May 1895 by 
the Illinois legislature, which took effect July 1, 1895. 
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on the same day the presentment and 
demand are made. We think, under 
the proof, the demand was made at the 
proper time, and the protest on the 
same day was not premature.’” 


Competency of Notary. In Moreland’s 
Assignee v. Citizens’ Savings Bank, the 
court of appeals of Kentucky, April 9, 
1895, in deciding that protest by a no- 
tary for a bank of which he is cashier 
and a stockholder, is not invalid for 
that reason, says: 

“It is insisted that the notary, being 
cashier of and a stockholder in the 
bank, could not legally protest the 
bill. To sustain this contention the 
cases of Bank v. Cox, 21 Wend. 1109, 
and Bank v. Porter, 2 Watts, 141, are 
cited. In these cases the court proceed- 
ed upon the idea that, as the notary was 
incompetent as a witness, by reason of 
his interest, under the law of New 
York and Pennsylvania, therefore his 
certificate should not be competent to 
prove demand and notice. If the reas- 
oning of the court in those cases was 
then good, it would not now be in this 
case, because the fact that the notary 
had an interest in the bank does not 
render him incompetent as a witness 
against the parties to the bill in suit. 
Our statute declares him to be acompe- 

“tent witness.” 


Indorsement. 

INDORSEMENT BEFORE DELIVERY — 
FLoripa. The supreme court of Florida 
in McCallum v. Driggs (April 16, 1895) 
hold: 

“A man not named as payee who puts 
his name on the back of a note before 
delivery to the payee, upon the faith of 
which money was loaned or credit given 
by the payee to the maker, is liable on 
it as an original promisor, although it 
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be proved he wrote his name onthe note 
as surety for the maker. His liability 
is that of a joint and several maker of 
the note.” Melton v. Brown, 25 Fla. 
461. In such acase there need be no 
specific allegation in the declaration 
that money was loaned or credit given 
by the payee to the maker, upon the 
faith of the indorsement. Substantial 
proof before the trial court that such 
credit was given, and that the note was 
received by the payee in part payment 
of the purchase money of land and other 
property, is sufficient to hold the indor- 
ser, under such circumstances, as an or- 
iginal maker. 


[NDORSEMENT Berore DELIVERY—TEN- 
NESSEE, In Provident Savings Life 
Society v. Edmonds, in the supreme 
court of Tennessee, May 22, 1895, it was 
urged by a third party who had _ in- 
dorsed a note before de'ivery to the 


payee that his liability was that of in- 
dorser, or at most, of guarantor, and that 
there could be no recovery from him 
without proof of demand, protest and 


notice. The court holds that the liabil- 
ity of one so signing is not that of an 
indorser, but that of a co maker, so far 
as the payee is concerned, and neither 
demand, protest no notice is necessary 


to fix his liability, 


TRANSFER OF ‘‘ORDER’’ Note WITH- 
ouT INDORSEMENT. In Benson v. Abbott, 
the supreme court of Georgia in a re- 
cent decision show the effect of trans- 
ferring a note, payable to order, with- 
out indorsement, upon the ability of the 
transferee to enforce free from equities. 
The points decided are: 

1. A promissory note, payable to the 
order of a named payee, not having 
been indorsed or otherwise assigned in 
writing, so as to vest the legal title in 
the person to whom the same was de- 
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livered as collateral security, the action 
upon the note was properly brought in 
the name of the original payee for the 
use of the person to whom the same was 
so delivered. 

2. Where such a note was by the 
payee, before maturity, delivered to an- 
other, who took the same bona-fide, 
either as a purchaser or for the purpose 
of holding it as collateral security, but 
by mistake or inadvertence the note 
was not indorsed or otherwise trans- 
ferred in writing, the holder took it sub- 
ject to all the equities between the ori- 
ginal parties to the note existing at the 
time of such delivery, and which arose 
out of the transaction upon which the 
note was given. This is true, although 
at the trial the note was transferred in 
writing by the original payee to the 
usee. 


Negotiable Paper. 

PromissoRY NoTE PROVIDING For AT- 
TORNEY’S Fee—Law or STATE WHERE 
MADE AND PayaBL_e, An action was 
brought in the District of Columbia by 
an indorsee against the maker of a 
promissory note which was made and 
was payable in the state of Texas, and 
which contained a provision forthe pay- 
ment of 10 per cent, attorney’s fee in 
case of default. The principal question 
in the case was whether the instrument 
sued on was negotiable. The court of 
appeals of the District holds that, al- 
though indorsed in another state, the 
liability of the maker to the indorsee is 
governed by the law of Texas. Being 
negotiable by the law of Texas, it must 
be treated as negotiable in the District 
of Columbia so as to entitle the plaintiff 
to sue on the note as indorsee. Lock- 
wood v. Lindsey, court of appeals, D.C. 


June 3, 1895. 
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CoRrPORATE Bonps PAYABLE TO BEAR- 
ER—NEGOTIABILITY IN MASSACHUSETTS. 

In Straus v. United Tel. Co., decid—- 
ed June 11, 1895, the supreme court 
of Massachusetts discuss the question 
whether bonds of a corporation made 
payable to bearer, are negotiable so 
that the holder may maintain an action 
thereon in his own name. _ It says: 

In 1852, an act was passed by the leg- 
islature of this commonwealth in the 
following words: 

“All bonds and other obligations, under seal for the 
en oan of money purporting to be payable to the 
earer, or some person designated, or bearer, or pay- 
able to order, which have been or hereafter shali be 
issued by any corporation or joint-stock company, are 
hereby made negotiable in the same manner and to 


the Same extent as promissory notes are now negoti- 
able.”’ St. 1852, c. 76. 


This was re-enacted in Gen. St. c. 53, 
§ 6, and in Pub. St. c. 77 § 4, reading: 


“A bond or other obligation under seal issued by a 
corporation or joint stock company for the payment 
of money, if purporting to be payable to order, to 
bearer, or to a person designated or bearer, shall be 
negotiable in the same manner and to the sameexte.t 
as a promissory note.” 

While the language just quoted differs 
sligntly from that of the statute of 1852, 
the meaning is undoubtedly the same. 
The statute has been liberally construed 
and the negotiability of bonds has been 
maintained where the language did not 
fall within the terms of the statute. In 
Chapin v. Railroad, 8 Gray 575, the de- 
fendant issued bonds in 1849 payable to 
——, and purporting on their faceto be 
secured by a mortgage. This mortgage 
was subsequently ratified by the legisla- 
ture, St. 1850, c. 233. In an action on 
one of the bonds the court held that the 
bond did not come within the terms of 
the statute, but it was also held that it 
was Clearly the intention of the defend— 
ant,in issuing the bonds, that they should 
pass from hand to hand and be negoti- 
able, and the court said: 


“It is therefore fairly to be presumed, and indeed it 
is an unavoidable implication from all their proceed- 
ings, that they consented that any bona fide holder ot 
one or more of these bonds, for value, might perfect 
the contract by inserting at his own pleasure his name 
as obligee of the bond in the blank space which had 
been left in it for that purpose. And this is undoubt- 
edly one of the things which it was the object and de- 
sign of the statute to ratify and confirm.” 


The opinion in the case last cited rests 
partly on the ratification of the mortgage 
by St. 1850, c. 233, but it may be ques- 
tioned whether there is anything in the 
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language of the statute to justify the last 
sentence quoted, or whether the legisla- 
ture intended anything more than to 
ratify a mortgage the power of the de- 
fendant to make which was in doubt. In 
another action on one of the same bonds 
which was finally determined in favor of 
the plaintiff by the supreme court of the 
United States, no reference was made to 
the effect of the statute of 1850, and the 
decision was put upon the broadest 
ground, Mr, Justice Nelson said: 

“As to the negotiability of this class of securities, 
when shown to be intended that they should possess 
this character by the form in which issued, and mode 
of giving them circulation, we think the usage and 
practices of the companies themselves, and of the 
capitalists and business men of the country, dealing 
in them, as well as the repeated decisions or recogni 


tion of the principle by courts and judges of the 
highest respectability, have settled the question.” 


In Haven v. Railroad Co., 10g Mass. 
88, 96, an interest warrant payable to 
bearer, detached from a bond, was held 
to be negotiable, so that it could be en- 
forced by a holder forvalue, No refer- 
ence is made in the opinion to the 
statute. In Union Cattle Co. v. Inter- 
national Trust Co., 149 Mass. 492, 
coupon bonds were issued by the plain- 
tiff, a corporation, payable to the defen- 
dant, trustee, or bearer, on November 
1, 1896, and were expressly made sub- 
ject to the conditions of an agreement 
between the parties, whereby a sinking 
tund of not less than $50,000 nor more 
than $1c0o,c00 was to be applied each 
year to the purchase or drawing at par 
of said bonds, and the whole issue might 
be drawn at paron Nov. 1, 1891, or any 
coupon day thereafter. These bonds 
were held to be negotiable ‘‘by virtue of 
Pub. St. c. 77, sec, 5, as well as by cus- 
tom, notwithstanding the conditions re- 
ferred to inthem.”” On these authorities, 
we are of opinion that the bonds 1n ques- 
tion are negotiable bonds, and that the 
plaintiff may maintain an action upon 
them in his own name. Any other con- 
clusion would make the bonds a fraud 
upon purchasers in good faith. There 
is nothing upon the face of the bonds to 
show to whom they were originally is- 
sued. They were undoubtedly intended 
by the original parties to them to be ne- 
gotiable, and if plaintiff cannot recover 
in his own name, heis without remedy. 
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COLLATERAL SECURITY. 


An Address by Thaddeus Binford, Lawyer, Marshalltown, Iowa, before the lowa Bankers’ Convention, 
at Storm Lake, June 27, 1895. 


Mr. President and Gentlemen of the Con- 
vention: 


| appreciate the fact that I am addressing men 
who have had much more practical experience 
with the subjeci of this paper than the writer. 
I am not unmindful of the fact that] amin a 
convention of great importance to the people of 
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lowa; perhaps no one of greater consequence 
Cer- 
tainly no convention will be held composed of 
men in whom the people have more confidence, 
and who hold more closely the destiny in a cer- 
tain direction, of their constituents. 

The financial standing of the people of a state 
depends largely upon the financial condition of 
her banks. You have a wonderful influence 
over your customers, more than money can 
give you, and your advice to your patrons is 
worth more tothem than your money. From 
experience you know that your customers, sel- 
dom, if ever, enter into a new enterprise or un- 
dertaking without consulting you. It is ex- 
pected, from your large experience, that you 
can give them safe andintelligent advice. They 


will be held in the state during this year. 


have confidence in you and believe you will ad- 
vise them for their best interests. They even 
trust you with their money without a receipt. 
No one but a banker could receive money daily 
from so many persons without giving receipts 
for it. You say you do receipt for itin the pass 
books. That is true, but you also require the 
depositor, as often as once a month at least, to 
surrender to you all his receipts, and the depos- 
itor retains no evidence whatever of your in- 
debtedness to him. You would scarcely trust 
your depositors to that extent. They would not. 
expect it, but they do expect that when they 
ask you, that you will, to the best of your abil- 
ity, advise them honestly and intelligently, 
knowing as you do, that they will rely upon 
what you tell them. 

The general government, and that of each 
state, has endeavored to enact laws to protect 
the men who trust you so implicitly with their 
money. But neither congress nor state can give 
all the necessary protection, no more than crime 
can be prevented by law. Nothing but caution, 
prudence, absolute integrity and honesty on 
the part of the officers of the banks can secure 
to the people, banks in which they may deposit 
their money in perfect safety. Toa large ex- 
tent, you are the guardians of the people's 
money. You receive it without compensation 
from the depositors and are expected to return 
it when called for, The depositor expects that 
you will use it, and in doing so, take all the re- 
sponsibility and risk of its return upon de- 
mand. 

The principal aim of the banker, and indeed 
of all persons in using money that does not be- 
long to them, should be, not to jeopardize the 
principal. Look first to the principal and then 
to the interest. You may lose sight of the inter- 
est, but you should feel that the principal is 
within your grasp at all times. Some of you can 
remember no doubt, some time in the past, that 
the interest that was offered you was so large 
that you could net see the principal. In such 
cases, if such interest was accepted, you have 
not yet seen either the interest or principal. 
The first and most important concern you 
should then have in loaning money, is security. 
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You will have no trouble about the interest if 
the principal is secured. 

I take it that most of the loans or discounts of 
the lowa banks are made upon personal secur- 
ity. I mean by that, that the principal debtor 
will give as signer of the original note, one or 
more of his neighbors. This has been the cus- 
tom for a long time. 

It is a question which you are now seriously 
considering, whether at this time, when fortunes 
are made and lost in a day, some other form of 
security is not preferable to this. 

No doubt you have had a large experience 
with this line of securities, and know the diffi- 
culties you encounter in collecting the debt in 
case the principal debtor becomes insolvent. 

Many reputable, good and honest men,—men 
who would sacrifice all they have in the world 
to pay their obligations, and would consider 
their good name forever lost should they fail to 
comply with the terms of a contract, where they 
are the principal contractors,—dv not consider 
it dishonest or that their reputation will be in- 
jured in the least if they can, by fair or fou! 
means, avoid the payment of a neighbor's debt, 
notwithstanding he was co-obligor with his 
neighbor upon the note for his neighbor's debt, 
and that the bank would not have parted with 
its money without his signature to the note, 
Again, many times the banker will hesitate and 
delay taking legal steps to compel the security 
to pay a debt of this character because of the 
hardships it will entail upon him and because, 
if the surety pays it, it will be a.total loss to 
him. So also courts and juries look with com- 
passion upon the surety who must give some- 
thing for nothing, and usually the surety will 
be discharged upon a substantial technicality, 
or non-compliance with the law by the holder 
of the note. In view of these and other facts, 
some banks in large cities have established a 
rule of loaning money on collateral security 
only, and believe it to be far saferthan a signer 
by a neighbor or friend on the principal obliga- 
tion. It is possible that trom this fact, I] have 
been invited to read before this convention a 
paper on collateral security. 

Any separate obligation or transfer of prop- 
erty, or of another contract, given to insure the 
performance of the principal contract, is collat- 
eral security. 

Collateral security may be taken before or at 
the time the original obligation was entered 
into, or after the execution of the original con- 
tract, before or after the same matures. 
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A separate obligation oranother contract may 
be received as collateral before or after the 
same matures. Where collateral security is re- 
ceived before or at the time of entering into the 
original undertaking, the consideration of the 
original obligation will be a sufficient consider- 
ation for the transfer of the collateral. But where 
collaterals are received subsequent to the mak- 
ing of the original contract, there must be a 
separate and additional consideration for th 
transfer of the collaterals. Such consideratio: 
may consist in extending the time of the pay- 
ment of the original obligation, the surrender 
of other security then held,or any other valuabl: 
and legal consideration. Care should always 
be taken in receiving collaterals subsequent to 
the making of the original contract that no other 
security is released or time extended on the 
original debt beyond that agreed upon. To this 
end, it is best in all cases to let the contract per- 
taining to the receiving of the collateral be in 
writing, signed by the parties, and that it con- 
tain the exact and entire agreement between 
the parties. 

Some litigation has arisen in regard to collat- 
erals received, from the fact one party claimed 
the securities were received as collateral, while 
the other claimed they were received as pay- 
ment. 

This usually arises where negotiable paper is 
taken subsequent to the original obligation, and 
when there are circumstances surrounding the 
case from which it could fairly be inferred that 
it was the intention of the parties to make a 
novation of the debt. This is usually avoided 
if the contract or pledge is reduced to writing. 

Negotiable instruments, and indeed all prop- 
erty turned out as collateral, should be trans- 
ferred with the same solemnity and legal form 
as if an actual sale had been made. 

Negotiable instruments, when thus trans- 
ferred in good faith, before due, will be held by 
the pledgee free from all equities existing be- 
tween the original parties to the instrument, of 
which the pledgee had no actual knowledge. 

In the acceptance of such bills and notes, the 
bank assumes certain duties and responsibili- 
ties, for the neglect of which it is responsible to 
the owner. The bank holding such paper, if 
not paid when due and payable, is required to 
make due presentment, and demand payment, 
and give notice of non-payment, when neces- 
sary, to the same extent as if it was the abso- 
lute owner thereof. If a loss occurs by reason 
of the failure to make demand and give notice 
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of non-payment, it will fall upon the bank. At 
maturity, it is the duty of the bank holding such 
collateral security to collect the same, or bear 
the loss, if any is incurred Sby reason of its fail- 
ure to do so. 

he greatest care should be taken in receiv- 
ing stock of a corporation as ‘collateral security. 
To give the bank the title to such stock, and 
make it available as such security for the pay- 
ment of the principal debt, as against attaching 
creditors, such stock must be transferred onthe 
books of the company, and in every other re- 
spect the statutes and articles of incorporation 
must be complied with. For while an indebted- 
ness evidenced by a note cannot be reached by 
attachment or garnishment unless the note is 
surrendered, a stockholder’s interest in the cor- 
poration may be taken by attachment without 
regard to who has possession of the stock, un- 
less it has been transferred according to law. 
The statutes of this state provide that in addi- 
tion to the formal transfer of the certificate it- 
self, such transfer must be entered upon the 
books of the corporation to make such transfer 
available as against attaching creditors. 

Collateral may be received by a bank as se- 
curity for a particular loan made or proposed to 
be made, or for any and all indebtedness then 
or thereafter existing from the pledgor to the 
bank. It is the usual and better practice, if col- 
laterals are received to secure a particular dis- 
count, for the pledgor, in his principal note, to 
recite therein the collateral securities deposited, 
and the terms and manner in which the same 
may be sold or made otherwise available upon de- 
fault. Such a recital does not affect the negotiabil- 
ity of the note, as all the requisites of a negoti- 
able note remain the same asif it did not contain 
such recital. But a note otherwise negotiable, 
which recites on its face that it is given as col- 
lateral security, is not negotiable,and if pledged 
as collateral, would be subject to all defences 
existing between the parties to the note that 
could have been enforced against it, if in the 
hands of the original payee. 

Notes of third persons, indorsed and left with 
the bank for safe keeping or for collection, can 
not be held by the bank as collateral security 
for a debt due the bank, for the actual purpose 
and conditions upon which the notes were left, 
may always be shown, and they can be held for 
no other purpose than that which was intended 
when the deposit was made. This, however, 
does not conflict with the banker’s general lien 
upon securities in his possession, and upon the 
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faith of such possession, he made advances to 
the depositor. The law governing such liensis 
entirely different from that governing liens upon 
collateral security. But where notes were in- 
dorsed in blank and delivered to a bank for col- 
lection, before due, and the banker pledged the 
same te his Eastern correspondent, as security, 
and then failed, it was held that such corres- 
pondent could hold the note as against the 
owner, free from all equities existing between 
the parties to the note, because the Eastern 
bank obtained the note properly transferred, in 
good faith, before maturity, for a valuable con- 
sideration, without notice of such equities; and 
this was upon the principle as to the owner, 
where one of two innocent parties must suffer, 
it must be the one who caused or contributed to 
the loss by his neglect or carelessness. The 
owner was guilty of carelessness in indorsing 
the note in blank and delivering it to his bank- 
er, making it possible for him to transfer the 
same by mere delivery. 

A bank holding accommodation paper, re- 
ceived as collateral security, for a present debt, 
in the hands of the bank, before maturity, in 
good faith, for value, and without notice of any 
equities or fraud, although the accommodation 
maker has imposed secret restriction upon its 
use, and the act of pledge is a misappropriation 
by the accommodated party, is a holder for 
value, in the usual course of business, and is 
entitled to enforce such paper to the whole 
amount of the face thereof as against all parties 
thereto; only in equity, it might be restricted 
to the amount of his debt in case he is bound to 
no one for the surplus. 

Members of a firm or partnership, who have 
authority to borrow money on the credit of the 
firm, have also authority to pledge any property 
of the firm as security therefor. Thisis true as 
to third parties without knowledge, notwith- 
standing the articles of copartnership may pro- 
hibit the transfer of commercial paper as collat- 
eral. So likewise can one partner receive col- 
laterals for the firm. Buta partner has no au- 
thority to pledge property belonging to the firm 
to secure his individual debt. 

The pledgee of negotiable instruments, re- 
ceiving the same properly indorsed, where 
vested with the full title thereto, may sell, as- 
sign or transfer his principal claim against the 
pledgor, with the collateral security given to in- 
sure its payment. 

The securities pledged for a debt follow it in 
equity, no matter into whose hands it may 
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come. Untilthe debtis paid, the pledge ac- 
companies it, and remains for its repayment, 
and is available to all who may acquire title 
thereto. ‘ 

A bank may lawfully sub-pledge its collater- 
als to secure repayment of advances made by 
athird person toit. If such transfer is made 
by a bank holding the legal title, and the ap- 
parent absolute ownership thereof, bona-fide, 
for advancements made before maturity, and 
without notice of equities, the person to whom 
the bank may pledge them will hold the same 
free from all equitable defenses existing be- 
tween the parties to the instrument, equally 
with the bank, receiving the same under like 
conditions. 

All that has heretofore been said in regard to 
sub. pledges applies only to negotiable instru- 
ments. A different rule applies to the repledg- 
ing of non-negotiable security and pledges of 
personal property. Inthe last two cases the 
sub-pledgee acquires no greater interest than 
that held by the original pledgee. 

A bill of lading is likewise a contract that 
may be delivered and received as collateral se- 
curity, and when properly transferred and de- 
livered, for value, without notice of fraud or 
outstanding equities, carries with it the title to 
the property therein described. With it the 
pledgee caa control the disposition of the prop- 
erty to the same extent as the person might 
have done had he remained the owner of said 
bill of lading; and where it was the intention of 
the original parties that the property should be 
sold by the consignee, he may still sell it, un- 
less directed otherwise by the pledgee. But 
when sold, the proceeds thereof belong to the 
pledgee, and a payment thereof to the pledgor 
or other person, will be wrongful. 

Warehouse receipts for grain and other prop- 
erty are used to a large extentin the commer- 
cial world as collateral security, Such 
house receipts are issued by the owner or the 
person in control of the warehouse to the per- 
son depositing the property, as evidence of the 
storage thereof. We havea special statute in 
this state authorizing persons owning or occu- 
pying warehouses to issue warehouse receipts 
on their own grain stored in their own ware- 
house, or in one under their control, But we 
have no such statutes governing the issuing of 
warehouse receipts by the owner of a warehouse 
for property stored therein by another. In this 
state any warehouseman may issue warehouse 
receipts for property actually in store and under 


ware- 
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his control at the time of the issuing ot said re- 
ceipt. 

A warehouse receipt issued is quasi-negoti- 
able and may be delivered and received as col- 
lateral security the same as any other property, 
and if so received for value, without notice of 
outstanding equities, the pledgee will hold it 
free from all such defenses the same as the fa- 
vored instruments of commerce: bills of ex- 
change and promissory notes. 

The quasi negotiability of a bill of lading 
may be limited by the terms of the receipt. The 
wording of a bill of lading itself will determine 
whether it should be transferred by indorse- 
ment, or whether a mere delivery will be suffi- 
cient; but in either event, when properly trans- 
ferred, it vests the legal title and right to the 
possession of the property described therein, in 
the pledgee, and is equivalent to an actual de- 
livery of the property. 

lf the original debt is secured by collaterals 
and default is made thereon, the next question 
that arises is, How can the security be made 
available to pay the debt?) The contract creat- 
ing the pledge may provide the manner by 
which the same may be enforced or realized 
upon, which may be almost any mode agreed 
upon by the parties. The collaterals may be 
sold at public or private sale by the pledgee or 
any other person, and if at public sale, to the 
highest bidder, with or without notice. Suit 
may be brought on the collaterals in the name 
of the pledgee or pledgor, for the use of the 
pledgee. If the contract of pledge does not 
provide the manner of enforcing payment of 
the collateral, the bank has the right to deter- 
mine for itself as to the occasion and mode of 
enforcing payment, so long as it acts in good 
faith, and in the exercise of a reasonable judg- 
ment and discretion, in view of the rights and 
intents of the owner, If the bank declines to 
take any action on the collateral security, the 
owner may, upon giving proper indemnity, pro- 
ceed to enforce the same as against the parties 
bound. The bank may, if it so desires, first 
obtain judgment upon the original debt, procure 
execution thereon, and turn out the collateral to 
the sheriff and cause the same to be levied upon 
and sold under execution to satisfy the original 
debt. 

In such cases, the purchaser acquires a title 
thereto, and can enforce the payment thereof as 
the absolute owner, and no defense can be in- 
terposed thereto that would not have been avail- 
able in the hands of the innocent banker. 
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Where the contract of pledge does not provide 
for the disposition of the collaterals, and such 
securities exceed in value the amount of the or- 
iginal debt, the better course to pursue is to ob- 
tain judgment on the original debt and allow 
the collaterals to be sold under execution to sat- 
isfy the debt. 

The bank may receive money at any time 
upon any collateral held by it when it matures, 
but it must not compromise or trade the same 
for less than its face value. The bank should, 
at all times, be able to return the collateral to 
the owner upon payment of the principal debt, 
but this does not prevent it from receiving pay- 
ment on the collateral, for such payments 
should be credited, when made, on the princi- 
pal debt, which is equivalent to a return of the 
same tu the owner, and then a return of the re- 
mainder upon the payment of the balance of the 
lebt, will be a full compliance with the law. 

It is not necessary to return the coliateral in 
yrder to obtain judgment on the principal debt. 
rhe collaterals are required to be returned only 
upon the payment of the debt. If judgmentis ob- 
tained they will stand as security to it. Indeed, 
suits may be commenced at the same time on the 
principal indebtedness and on one or all of the 
collaterals, and judgments may be obtained on 
both the principal debt and collateral securi- 
ties. 

There are exceptions to the rule that collater- 
ils must be returned upon payment in same 
form and conditions as when received. It may 
be necessary for the bank holding stock in cor- 
porations as collateral security, to surrender the 
same and accept a new issue of stock, 

In that case, a return of the new stock will be 
a sufficient compliance with the law. 

In the disposition of collateral, due regard 
must be paid tothe rights of sureties on the 
principal obligation. In this connection, we 
Shall treat indorsers, guarantors and signers all 
as sureties. Where the bank has received from 
the debtor collateral security for the perform- 
ance of the principal obligation, in addition to 
the personal liability of the surety, there is 
created a limited responsibility on the part of 
the bank as to the care and diligence required 
in the safe keeping and disposition thereof. 
Such securities are regarded in equity as given 
as much for the benefit of the surety as for the 
creditor, and the former's right to be subro- 
gated thereto, upon the payment of the debt, is 
unquestioned. ‘‘So that if such collaterals are 
wasted or lost by neglect of the creditor, if such 
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neglect is so gross as to amount to fraud, or un- 
authorized or fraudulent use thereof, the surety 
is entitled to be discharged, pro tanto.” So 
likewise if the creditor places the mortgage se- 
curity in a position that it will not be available 
to the surety, in case he pays the debt, the sure- 
ty will be discharged. 

A debtor may pledge another note or contract 
executed by himself to a bank to secure his 
principal obligation, This course is frequently 
adopted where the collateral note is secured by 
mortgage or otherwise, and is delivered to se- 
cure a loan that is expected to run longer than 
banks usually make original loans, or where 
the borrower may want a line of credit, varying 
as to amount, at different times. 

To protect the debtor against loss by giving 
two notes for the same indebtedness, or in giv- 
ing his note for a much larger amount than he 
actually owes, the fact that one note is held as 
collateral may be stated on the face of the note, 
but the better course is to indorse the contract 
of pledge on the back of the collateral note and 
such indorsement should be signed by the 
pledgor. Another form or species of collateral 
security is a mortgage, either on real estate or 
personal property, but this class of security is 
usually spoken of and treated as direct security 
instead of collateral. The giving of a mortgage 
to secure a note does notin any way affect its 
negotiability. The martgage, ascoliateral, like 
other collateral, follows the debt and remains as 
The 
evidence of the debt may be changed; the note 


security therefor until the debt is paid. 


surrendered for a renewal, or the note may be 
cancelled and judgment rendered for the in- 
debtedness, and the mortgage still stands as se- 
curity for the debt. But when the debt is paid 
the mortgage is discharged. 
and can haveno effect as toany other debt or 
claim. A transfer of the note carries with it the 
security of the mortgage. The surety is dis- 
charged where collateral security is volun- 
tarily surrendered or returned without the con- 
sent of the surety, at least to the value of such 
security. If the collateral securities are re- 
ceived, even after the maturity of the debt, and 
the proceeds are misapplied to other debts, to 
the injury or loss of the surety, he will be dis- 
charged. 

There is another contract that has not been 
referred to that may be used as collateral. I 
did not expect to enumerate all forms of collat- 
eral, but to one in particular I shall call your 
attention, of which it might be said, as the 


It becomes invalid 
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eardy boy remarked to his teacher, concerning 
himself, who, on the last day of school arrived 
on time for the first time during the entire term. 
Rushing up to his teacher, he said,- ‘‘You see I 
am first at last, if I was behind before.” That 
is a policy in the Bankers’ Life Association of 
Iowa. 

In all cases in receiving collateral security, 
and where default is made and you are com- 
pelled to resort to your collaterals for indemnity, 
it is advisable that you consult with your attor- 
ney. A banker can no more be his own lawyer 
than a lawyer can be his own banker. You will 
find in many banks, law books, books of forms 
and precedents and decisions of courts. report- 
ed in the Banker’s Journal. They all contain 
good reading, and are interesting; but if a legal 
question comes up, donot rely upon your books. 
See your counsel and take his advice. 
Strange mistakes are made in reading even the 


Some 


AN ABSTRACT OF TITLE 


About the first of August there will be issued 
a work of great value to conveyancers and ta 
all persons and corporatiohs having moneys to 
invest in bond and mortgage on city property. 

The work referred to will be an abstract of 
title of Kip’s Bay Farm, with all known maps 
relating thereto, water grants, etc., etc. Also 
the early history of the Kip family and the 
genealogy of the same, as far as it refers to the 
title, 

In the preparation of this work it has been 
attempted to show the title out of the Kip 
family to every part of the farm, and continu- 
ing the title down to most of the larger parcels, 
which subsequently became vested in other 
persons, and by them laid out into city lots. 

The work will be arranged as far as practica- 
ble in blocks, first giving the general title by 
itself, then laying out the balance in sections 
showing the streets, as they were originally 
laid out, with regard to the present streets and 
avenues, following the same through the several 
partitions by the Kip family and trustees. 

The book will contain two thousand and 
sixty-six pages, and for convenience has been 
arranged in sections ; it will be found that the 
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statutes, by persons who are not lawyers. I no- 
ticed a few days ago, a man in Missouri pur- 
chased a goat, whereupon the assessor went at 
once and assessed him at $8. The owner pro- 
tested, and told the assessor he had the assess- 
ment too high, for he had recently purchased it 
for $2.50. The assessor promised to bring 
proof that he had assessed the goat according to 
law, and for that purpose read to the owner the 
statute in regard to assessments, as follows 
‘‘All property abutting (a butting) on the street 
shall be assessed at $2 a running foot.” 

If banks will confine themselves to legitimate 
banking business, not pay too much interest on 
deposits, and loan money only on sufficient col- 
lateral security and consult counsel at every 
step in the handling of securities, then creditors 
will, at all times, feel absolutely safe. 


THADDEUS BINFORD 


OF KIP’S BAY FARM. 


first section comprises the portion south of the 
Quarry Hiil lot, between the Third Avenue ard 
the Post Road. The second section being be- 
tween the Second and the Third Avenues ; the 
third section being between the Second Avenue 
and the East river, and the fourth section tak- 
ing in that portion which is known as the 
Quarry Hill Road. In following the title to the 
various lots, special attention must be given to 
the following : Follow out the partitions among 
the Kip family as shown in the general title, 
and where the title became vested in either of 
the children of Samuel Kip at the time of their 
decease, then follow out the genealogy to ascer- 
tain the descendants of the one so dying. 

Inthe genealogy, as contained in this work, 
no attempt has been made to follow out all the 
lines of descent, but has been confined only to 
the lines represented in the title. 

The examination of the records and arrange- 
ment of the material so obtained has been done 
by Mr. John J. Post, who is well known for his 
care and exactness in examining old records. 
The edition will be limited, and will be pub- 
lished by S. Victor Constant of 120 Broadway, 
New York City. 





NEW LEGISLATION, 


LEGISLATION AFFECTING BANKERS. 


Subscribers are requested to communicate any subjects of recent legislation appropriate for 
this department. 


ILLINOIS. 


New Law Governing Promissory Notes. 


Section 1. Be it enacted by the people 
of the State of Illinois, represented in 
general assembly, that section 7 of ‘‘An 


act to revise the law in relation to prom- 


issory notes, bonds, due bills, and other 
negotiable instruments in writing,” ap- 
proved March 18,1874,is hereby amend- 
ed so as to read as follows: 

‘‘The rights of the lawful holders of 
promissory notes, payable in money, 
and the liability of all parties to or 
upon said notes shall be the same as 
that of like parties to inland bills of ex- 
change, according to the custom of mer- 
chants. Every assignor of every other 
note, bond, bill or other instrument in 
writing mentioned in section 3 of this 
act shall be liable to the action of the 
assignee or lawful holder thereof, if such 
assignee or lawful holder shall have used 
due diligence by the institution and 
prosecution of a suit against the maker 
thereof, for the recovery of the money 
or property due thereon or damages in 
lieu thereof. But if the institution of 
such suit would have been unavailing, 
or the maker had absconded or resided 
without or have left the state when such 
instrument became due, such assignee 
or holder may recover against the as- 
signor as if due diligence by suit had 
been used. 

Sec. 2. Persons severally liable upon 
bills of exchange or promissory notes, 
payable in money, may all or any part 
of them severally be included in the 
same suit at the option of the plaintiff, 


and judgment rendered in said suit 
shall be without prejudice to the rights 
of the several defendants as between 
themselves. 

Sec. 3. In any suit mentioned in the 
preceding section, a separate judgment 
may be entered by default against any 
defendant or defendants severally liable 
who have been duly served with sum— 
mons, and against whom the plaintiff 
would have been entitled to judgment 
had the suit been against such defend- 
ant or defendants only, The suit shall 
thereby be severed and shall proceed to 
trial against the other party or parties 
in the same manner as if it had been 
commenced against such other party or 
parties only, and if the plaintiff recover, 
judgment shall be entered against such 
one or more of the defendants as are 
found liable to him, but in no event 
shall the plaintiff be entitled to more 
than satisfaction. 

Sec. 4. Whenever the drawer or in- 
dorser of an accepted bill of exchange 
or the indorser or guarantor of a prom- 
issory note shall have been joined with 
the acceptor of said bill or the maker of 
said note in a suit to enforce collection 
thereof, and judgment has been recov— 
ered against any such drawer, indorser 
or guarantor who shall thereafter pay 
the same, the person so paying shall be 
entitled to have the judgment released 
as to him, but the same shall, at his op- 
tion, stand, and may be enforced by 


execution under the order of the court 
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against any other party thereto who re- 
mains liable to the party paying as upon 
said bill or note, for the reimbursement 
of the party so paying. If there be any 
contest as to such liability the court 
may order an issue to be made up be- 
tween the contesting parties, which 
shall be summarily determined as the 
court may direct. 

Sec. 5, In all suits on negotiable in- 
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struments where any of the defendants 
are jointly liable and only one or more, 
but not all of them have been served 
with summons, if the plaintiff recover, 
judgment shall be entered in form 
against all the defendants so jointly |li- 
able, but so far only as that it may be 
enforced against the joint property of 
all and the separate property of the de- 
fendants served. 


WISCONSIN. 


No,52 5. Published April 5, 1895. 
. CHAPTER 

An Act to a law uniform 
with the laws of other states relatiag to 
the presentment of notes, checks, drafts, 
or bills of exchange, and abolishing 
days of grace. 

The people of the State of Wisconsin, 
represented in Senate and Assembly, do 
enact as follows: 

Sec, 1. That 


122, 
establish 


ail promissory notes, 


checks, drafts, and bills of exchange 
shall hereafter be due and payable as 


therein provided, without days of grace 
being allowed. 


Sec. 2. That all notes, 
checks, drafts or bills of exchange that 
shall fall due on Sundavs or any other 


promissory 


legal holiday, shall be payable and pre- 
sentable for payment on the secular or 
business day next succeeding such Sun- 
day or holiday. 

Sec. 3. All laws or parts of laws con- 
travening the provisions of this act are 
hereby repealed. 

Sec. 4. This act shall take effect and 
be in force from and after 
and publication. 


its passage 


Approved April 3, 1895. 


FREE COINAGE DISSECTED. 


The Sound Currency Committee of the Reform Club, has just issued a short pamphlet en- 
titled ‘Free Coinage Dissected.” It puts thecase against free coinage in the clearest possible light, 
and the language is so simple and the sentences so short that no ordinary mechanic or farmer 


need have any difficulty in understanding the discussion. 


Ex-Congressman John DeWitt Warner, 


the author of the pamphlet, dissects, in turn, each of the principal claims of the free coinage advo- 


cates. 


Many excellent answers to ‘‘Coin’s Financial School” have been written, but, heretofore, 
there has been no first-class pamphlet to put into the hands of the millions who have not read 


‘**Coin’s Financial School,” but who are interested in the currency discussion. 


They will be glad 


to get in this condensed form, not only the principal objections to ‘‘Coin’s” book, but to the whole 


scheme of free coinage at 16 to I. 


The pamphlet is, in fact, a Primer of Sound Currency. 


Perhaps the two topics to which most attention is given are the effect of free silver upon 


wages and the discussion of bimetallism, both nationa! and international. 


The author declares 


that international is as big a myth as national bimetallism. 
The pamphlet is well adapted for general distribution, and merits a wide circulation by the 


friends of honest money in all sections of the country. 


It is No. 16 of Sound Currency, and can be 


obtained by sending 5 cents to the Reform Club, 52 William Street, New York city. 
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SAMUEL 


Born in the Metropolis, in 1857, Samuel 


Victor Constant, one of the more prominent of 
the younger generation of New York lawyers, 
is descended from 


ancestry of Colonial and 


Revolutionary fame, his family being one of 


VICTOR CONSTANT. 


He became representative in 1660, 1679 and 
1680. Lieutenant James Smith, also a member 


of this family, and native of Romsey, Hamp- 
shire, England, became a resident of Newbury, 
Mass., in 1634, and served in the Expedition 


SAMUEL Victor CoNSsTANT, 


the best known in the early history of New 
England. 

John Tuttle, one of his ancestors, came to 
this country in the ship ‘‘Planter,” in 1635. He 
was a native of St. Albans, Hertfordshire, Eng- 
land, and settled at Ipswich, Mass., where he 
became a Representative, in 1644. In 1634, 
Nicholas Noyes, another ancestor, emigrated 
from Choulderton, Wiltshire, in the ship ‘Mary 
and John,” and located at Newbury, Mass. 


against Quebec under Sir William Phips. On 
the return, he perished by shipwreck on the 
Island of Anticosti, in October, 1690. Among the 
victims of the disaster was an ancestor of Poet 
Longfellow. 

Among Mr. Constant’s other ancestors who 
figured in the early struggles of this country, 
was Richard Smith, who was captured by the 
British during the Revolutionary War, and con- 
fined on the Jersey Prison Ship. Jedediah 
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Tuttle, a sergeant in the Continental Army who 
fought at Bunker Hill, Ticonderoga anc surren- 
der of Burgoyne, was also of this family. Sam- 
uel S. Constant the father of Mr. Constant, was 
a prominent manufacturer of this city. He 
married Mary Tuttle, a descendant of John 
Tuttle. 

The subject of these lines received his prepar- 
atory education at Anthon’s and Charlier’s 
schools and under private tutors, then entered 
Columbia College and was graduated in 1880. 
He at once began the study of law in the office 
of Deane & Chamberlin, was admitted to the 
bar in 1882, and a year later became a member 
of the firm, with which he remained until 1884, 
when he formed the law form of Constant, 
Thornall & Squires. In 1891, he organized the 
present firm of Constant & Coghill, his partner 
being a lawyerof excellent repute and the au- 
thor of several well known works. 

During his early practice, Mr. Constant also 
pursued a course of legal study in Columbia 
Law School and, in 1886, obtained the Bachelor 
of Laws’ degree from that institution, his ALMA 
MATER having previously, in 1883, conferred 
the Master-of-Arts’ honor upon him. 

While conducting a general practice, he has 
given special study and attention to real estate. 
title and surrogate law and has won recognition 
as one of the most thoroughly expert real estate 
lawyers in the profession. 

Early perceiving the need of works relating 
to the farm titles of New York city realty, he 
set about rectifying this want, and, aftertwelve 
years incessant labor on the part of John J, 
Post, and the expenditure of a large sum of 
money, he has compiled, edited and published 
a work which will prove invaluable to lawyers, 
real-estate men, bankers, and all parties inter- 
ested in loaning money on New York city prop- 
erty. This work is known as ‘‘Abstract of 
title of Kip’s Bay Farm in the City of New 
York,” and gives accurately the titles, convey- 
ances, and all other information pertaining to 
realty, situated between 26th Street and 42nd 
Street, and from Third Avenue to the East 
River, It contains 2,060 pages and is profusely 
illustrated by maps made from original Bridges 
Maps, and also copies of all maps on file in the 
Register’s office, and all maps in titles of con- 
veyance. The work is reviewed on another 
page in this issue. 
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While closely applying himself to his profes- 
sion, Mr. Constant has also actively participated 
in many other literary and intellectual pursuits, 
as well as furthered objects of a social and pub- 
lic beneficial caste. 

In 1876, he joined the First Company, 
Regiment N. G. S. N. Y., and also belongs 
the 7th Regiment Veteran Association, is one « 
the Board of Directors of the Young Men's 
Christian and a member of 
that 


“th 


‘ 


Association the 


International Committee of oryaniza- 
tion. 

Mr. Constant is thoroughly American in his 
ideas and belongs to the Sons of the Revolutio: 
Society of Colonial Wars in the State of N. \ 
and is its historian; and deputy treasurer gen- 
eral of the General Society of Culonial Wars; 
the 16th Ward and is a 
member of the Psi Upsilon and Quill clubs, St. 
David’s Society, New York Genealogical and 
Biographical Society, New York Academy of 
Sciences, the New York and Virginia Historical 
Societies, the Ancient and Honorable Artillery 
Company, American Oriental Society and the 
Archeological Institute of America, 

He has also retained an active interest in Col- 


is school trustee of 


umbia College, is a member of its New Building 
Committee which is erecting the magnificent 
buildings on the plot of ground situated be- 
tween 116th and 120th Streets, 
from Amsterdam Avenue to the Boulevard; he 
also belongs to the Alumni Association of that 
institution, 

Mr. Constant has been an observant traveler 
and has pursued the study of various questions 
of international He is actively en- 
gaged in the formation of the Armenian Society 
which will co-operate with the Anglo-Armenian 
Society in England, and is a member of the 
Royal Asiatic Society of Great Britain and the 
Mercantile Marine Association of the same 
country, incorporated under special act of Par- 
liament, to conserve the interests of masters 
and officers of the British Mercantile Marine, 
and is also solicitor of the Association in the 
United States, 

Alike favorably known throughout profes- 
sional, commercial and social circles, Mr. Con- 
stant’s genial manners have won him a host of 
warm friends. 


and running 


moment. 


C. M. D. 
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ACCOUNTANCY. 


These columns are intended to embrace topics of interest to accountants, and discussions of, and decis- 


ions upon, matters of law involved in various branches of accountancy. 


Cases bearing upon the management 


and distribution ot trust estates and property are published under this head. These are of importance to 
trust companies, bankers, and all others charged with the management of trust property; as well as to ac- 
countants employed to investigate trusts, make reports, and assist in the rendering of accounts. 


ALTERATION OF 


In the JouRNAL of July 1, 1893, under 
the above heading, was published the 
report of a suit, then recently instituted, 
by Messrs. Broaker and Chapman, pub- 


lic accountants, of New York, against 
the promoters of the H. O. (Hornby’s 
Oatmeal!) Company for an injunction 


and damages, by reason of the insertion 
by the defendants of certain argumen- 
tative matter in the accountants’ report, 
which was published without the lat- 
ter’s consent. The facts of the case are 
set forth fully in that JouRNAL. 

The outcome of the case has been 
looked for eagerly by many accountants, 
as the decision, it was thought, would 
furnish a test as to what redressa public 
accountant would have under such cir- 
cumstances, The report of an account- 
ant properly deals with facts, and mat- 
ter of argument, designed to convince 
prospective investors of the value and 
desirability of a projected enterprise, 
has no place in sucha report. To in- 
sert and publish such matter in the ac— 
countant’s report, without his consent, 
does him an injury, by placing him ina 
wrong light before the public. For the 
benefit of many readers who have in- 
quired asto the disposition of this case 
the following correspondence is now 
published showing the outcome, which 
it will be seen is very unsatisfactory. 
The main object of bringing the suit 
was to obtain a judicial ruling upon the 


ACCOUNTANT’S REPORT WITHOUT HIS CONSENT. 


transaction, but this object has been de- 
feated by its settlement out of court: 


LETTER OF ACCOUNTANTS 


BrRoAKEK & CHAPMAN, 
Public Accountants and Auditors, 


114 Nassau Street. 
New York, June r2th, 1895. 


Editor Banking Law Journal: 


DEAR SiR :—We enclose you a copy of the de- 
cree in the Edward Ellsworth case, which was 
the subject of your article entitled ‘* Alteration 
of Accountant’s Report Without His Consent,” 
appearing on page 25 of July rst, 1893, number 
of the BANKING Law JourNAL. After changing 
lawyers, and after repeatedly goading them to 
push the case, with the understanding that we 
were indifferent either as to victory or defeat so 
long as we could secure some definite determina- 
tion as to the merits of our case, the enclosed 
decree seems all that we could bring about, it 
being impossible for us to prevent ourattorneys 
from choosing to dicker and treat with the 
counsel on the other side out of court in prefer- 
ence to bringing the case to action, and while 
we acted throughout under legal advice from 
the very inception of the action, our counsel 
seemed to have an aversion to bringing the case 
to trial. 


We also enclose an extract from a letter re- 
ceived from our counsel, along with a copy of 
the decree. 


We are, dear sir, 
Faithfully yours, 


BroAKER & CHAPMAN. 
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LETTER OF ACCOUNTANTS’ ATTORNEY. 


Broaker and another v. Ellsworth and another. 
May 22d, 1895. 
Messrs. BROAKER & CHAPMAN, 
114 Nassau St., N. Y.: 


GENTLEMEN :—I some days since settled above 
case. I did so, because convinced that before 
it could be properly tried the papers would 
probably have to be amended, which would im- 
pose upon you considerable additional expense, 
and besides as the defendants were willing that 
there should bea judgment against them for the 
injunction prayed for, it would handicap us 
very likely from receiving any greater relief 
from the court, and we certainly could not 
show, under the legal rules of evidence, any 
actual damage. 

Trusting that you will be as pleased that it is 
out of the way asI am, I remain sirs, 

Yours very respectfully, 
(Signed) 


DECREE. 


Court of Common Pleas in and for 
the City and County of New York. 

Frank Broaker and another against 
Edward Elsworth and others, 

The summons and complaint herein 
having been personally served on the 
defendants, Edward Elsworth and John 
Acken, on the roth day of May, 1893, 
and all of the defendants having ap- 
peared by Messrs. Hinrichs & Rudolph 
(thereafter by order duly entered, Fred- 
eric W. Hinrichs, Esq., being substitut- 
ed as defendants’ attorney) and the de- 
fendants having served their various an- 
swers and the cause being duly noticed 
for trial, and the same being duly reach- 
ed on the calendar for trial, and plain- 
tiffs having waived their claim for dam- 
ages, and the parties consenting to the 
entry of this judgment. 

Now on motion of H. F. Lawrence, 
Esq., attorney for the plaintiffs, it is 

Ordered and adjudged that Frank 
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Broaker and Richard M. Chapman,com- 
posing the firm of Broaker & Chapman, 
plaintiffs, have judgment herein against 
the defendants, Edward Elsworth, John 
Acken, Lawrence S. Mott and George 
S. Stitt, the last three named defendants 
composing the firm of Lawrence S. Mott 
& Co.; that the said defendants and 
each of them and all persons claiming 
under them, be and they hereby are per- 
petually enjoined and restrained from 
printing, publishing, or causing to be 
printed or published as coming from 
these plaintiffs, the statements concern- 
ing the affairs of the H. O. Hornby’s 
Oatmeal Company in the form in which 
such statements were complained of in 


thecomplaint in this action. This judg- 


ment is without costs to either party as 
against the other, 
Dated New York, May 2gth, 1895. 
Entered, J. F. D., C, J, 


Alfred Wag- 
staff, clerk, 

A copy, Alfred Wagstaff, clerk. 

It is hereby consented by due author- 
ity that the foregoing judgment be en- 
tered herein without costs. 

Fred. W. Hinrichs, attorney for de- 
fendants; H F. Lawrence, attorney for 
plaintifis. 

Dated New York, May 17th, 1895. 


NEW METHOD OF KEEPING EXPENSE 


ACCOUNT. 


County Clerk Nash has introduced a new 
method of keeping the expense account of 
Buchanan County, Missouri, by making out a 
classified monthly statement instead of waiting 
until the end of the year to make up the annual 
list of expenditures. Every item of expense is 
recorded in these statements, along with the 
number of the warrant issued in payment of the 
bill. In thirty seconds’ time the amount ofa 
bill, the number of the warrant and for what it 
was issued can be ascertained. Heretofore it 
has been necessary to search through a stack of 
bills in order to gain any information concern- 
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ing warrants that had been canceled or bills 
that had been paid. Nash’s system of book- 
keeping is the neatest and most accurate ever 
employed in the county clerk’s office, and it re- 
flects great credit on his ability as a penman 
and a bookkeeper. 


FEMALE ACCOUNTANTS. 


Wedo not ask what women do nowadays 
when working for their own livelihood. We 
ask what they don’t do, Mr. Jerome only an- 
ticipated in a lighter vein the report of the cen- 
sus returns when he imagined himself having 
every complaint save that of housemaid’s knee. 
The registrar-general’s more prosaic way of 
putting it was that charity was the only work of 
a woman which man did not also do. Or rather 
it was that no man was to be found returned as 
a charwoman, a fact which is perfectly consist- 
ent with the work of charwomen being done 
under a different name by men. Women are 
playing tit-for-tat, and are bidding fair to make 
the interchange of emplovment complete. One 
by one the professions are yielding, but we 
learn from the 36th annual report of the Society 
for Promoting the Employment of Women that 
the Institute of Chartered Accountants is obdu- 
rate. When a woman has ranked higher than 
a first wrangler perhaps it is time for in- 
stitutes of chartered accountants to tremble at 
the prospect of the young women trooping in. 
And then who is itthat has asked the institute 
to open its doors? This very Society for Pro- 
moting the Employment of Women, who are 
training accountants in scores. Look at their 
list of engagements found for women last year. 

For every woman they have made into a gov- 
erness or mother’s help, they have made four 
clerks or bookkeepers, and to encourage these 
and others, they tell us that ‘ta few women who 
have very carefully studied accounts and have 
had good experience in business, have estab- 
lished themselves as accountants and auditors.” 
It is in this connection that, with a severe logic 
evidently unwelcome to the male accountants, 
the committee remark that ‘‘women would have 
a better status as accountants if they would be- 
come members of the institute. They, therefore, 
appealed to the council to sanction the admis- 
sion of women as articled clerks, that they 
might receive the same training and pass the 
same examinations as its members.” The coun- 
cil, ‘‘after carefully considering this appeal, has 
cautiously decided that women could not be 
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admitted under the present charter, and that it 
does not consider it desirable to apply forasup- 
plemental charter in order toadmit them.” It 
is not yet stated that a separate institution for 
women accountants is being set up, but that, no 
doubt, will be the upshot of the disinclination to 
ask for that supplemental charter. Meanwhile, 
sanitary inspectorships and county council lec- 
tureships are among the modern appointments 
now competed for by women, while in trades 
they are claiming an increased share in the 
occupation of printers, process workers, and 
chromo-lithographers. They are also taking to 
the road as commercial travelers, and giving 
other evidence that in the way they have begun 
they will travel far.—London News. 


TREASURY ACCOUNTS. 


Auditor Baldwin, of the treasury department 
(formerly first auditor’s office) states that not an 
unadjusted account remained in his office at the 
end of the fiscal year. At the corresponding 
date last year there were over 5,000 unadjusted 
accounts. He attributes the state of affairs 
largely to the new treasury system put in opera- 
tion last October. 


Atreasury warrant for 1 cent in favor of 
Grover Cleveland, President of the United 
States, was forwarded on June 29 from the 
Treasury to Gray Gables, Mass. This sum was 
found to be due him as salary upon the adjust- 
ment of his account for the fiscal year 

The President’s salary account is stated 
monthly by Thomas Holcomb, auditor of the 
treasury for the state department. From there 
the account was sent to the warrant division, 
examined and initialed by the chief of the di- 
vision. Acting secretary Wike then signed it, 
and acting comptroller Bowers certified to its 
correctness, 

The warrant was completed by United States 
treasurer Morgan directing the disbursing offi- 
cer of the White House to pay the sum men- 
tioned in the warrant and his account with the 
treasurer would be credited with the amount in 
the warrant on its presentation to the treasury. 

The President’s salary is $50,000 a year, paid 
monthly, and the monthly warrant is for $4,- 
166.66 2-3 (or $4,166.67) each month. It was 
found that one-third of a cent for three months 
had been overlooked in drawing the warrants 
and the cent sent is the result of the correct ad- 
ding up of the account. 
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SUCCESSFUL BANKING. 
By J. B. Carter, Cashier Arkansas Valley Bank, Ozark, Ark. 


I will not attempt to enter into all the details 
that I regard as necessary qualifications on this 
subject, but will briefly give a few of the many 
thoughts that have presented themselves to me 
since I have had the subject under considera- 
tion. The same general principles that are nec- 
essary to success in any or all other occupations 
will apply to banking especially: preparation 
and diligence. In addition, a banker should 
like the work. A man will not give anything 
the attention it requires to make it the most 
successful, unless he prefers it above all others. 
I do not regard the man that accumulates the 
most wealth as always the most successful. I 
will admit, from a financial standpoint, that 
such is true, and probably some would say that 
in banking that is the line on which it would be 
judged, which may be agreed to; but I think 
there are other things to be considered. The 
good aman has done; the assistance he has 
given to charitable institutions and all laudable 
enterprises of a public nature. All these things 
should be considered as well as large dividends. 
When dividends are considered, the losses also 
should be considered, together with the hazard. 
If I were looking fora manager for a bank I 
would not always take the man who had been 
at the head of an institution that made the 
largest profits, but I would scrutinize his losses 
and risks, and the larger the profits the closer 
would I look after the hazard. Great hazards, 
when everything is moving along smoothly and 
values remain unchanged, or advance, will 
often yield good profits, but none ot us can see 
very far into the future, and leta period of de- 
pression come, as it often will, and a panic 
ensue, and the once prosperous institution often 
suffers great loss and possibly ruin, which not 
only affects the bank but injures confiding indi- 
viduals who have entrusted their all to its keep- 
ing. 

A banker should be a good judge of hu- 
man nature and make it a study; especially 
should he be pleasant and agreeable to every 
one with whom he has relations, either business 
or social. The individual in coarse, rough 
clothes,is sometimes the best depositor, and the 
little children whom one meets on the street 
with asmile or a kind word are grown and 
have a bank account before you are hardly 
aware of it. Impressions made on them are 


more lasting than on older people. In fact, the 
cheapest and best advertising a banker can 
have is to be pleasant and agreeable to every 
one. 

In dealing with customers, the banker should 
be firm and decided; able to say ‘‘no” at the 
right time and in the right way. There are 
some whocan refuse an accommodation and do 
it so nicely and pleasantly as to make or pre- 
serve friendship, while others will grant a favor 
in such a way as not only to repel the borrower 
but cause him to advise others to shun the bank. 
It is therefore very necessary that he cultivate 
an amiable disposition. The banker should be 
public-spirited and charitable. Every beneficial 
enterprise of a public nature and every deserv- 
ing charitable institution or object should have 
as much of his time and attention as can be 
spared, and as liberal a subscription as his 
means will admit. 

There is an old saying, ‘‘If you have a place 
of business, always be found at it,” but there 
are exceptions to this rule in banking as well as 
in other occupations. It sometimes occurs that 
an individual gets out of bed in the morning 
wrong end toremost, and continues on that line 
throughout the day. His domestic help is not 
always as punctual as it might be. Some cold 
morning when the ground is covered with snow 
and the mercury down about zero, the boy and 
the cook fail to put in an appearance. After 
waiting until patience ceases to be a virtue, he 
gets up and, himself, undertakes the necessary 
house work, with the result that everything 
goes wrong, and he finds himself in a very un- 
enviable frame of mind. Or, in the springtime, 
his children may bring in the report that his 
neighbor’s old sow has opened the gates, and 
both yard and garden are full of stock ; flowers 
and shrubbery bitten off and otherwise muti- 
lated, and the vegetables destroyed (prob- 
ably city bankers do not have any such experi- 
ences). These are some of the exceptions when 
it would be better that a man should send an 
excuse and remain away from his business until 
he had time to deliberate and allow his mind to 
attain its normal condition. 

There may be those who have such perfect 
control of themselves that they can meet all this 
and even more without disclosing irritability ; if 
so, they are few and far between. 
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INQUIRIES AND CORRESPONDENCE. 


INQUIRIES AND CORRESPONDENCE. 


hie IS department is carried on for the benetit of all subscribers, who are entitled to submit questions of gen- 
- eral interest, and expect prompt and careful consideration thereof, without charge. The names and place? 
of those submitting inquiries are published, unless special request is made to the contrary. 


Usury Law of South Dakota. 


First STATE BANK OF ELKTON, i 
ELkTon, S. D., July g, 1895. Jf 
Editor Banking Law Journal: 


Dear Sir:—Please give us in your next issue 
the Usury law and penalties for taking too 
much interest on money loaned in South Dakota 
by state banks. 

First STATE Bank, Elkton, S, D. 


Section uoo of the Civil Code as 
amended March 5, 1889, provides: ‘‘Any 
person or corporation contracting to re- 
ceive a greater rate of interest or discount 
than I2 per cent,upon any contract,verbal 
or written, shall forfeit the whole of said 
interest so contracted to be received; 
and shall be entitled only to recover the 
principal sum due, and if any part of 
such interest shall have been paid, it 
may be recovered in an action for that 
purpose, or set off in an action to re- 
cover such principal.” 

By Chapter 133, Laws 1889, approv- 
ed March 5, it is provided: ‘‘Every 
person who directly or indirectly re- 
ceives any interest, discount or consid- 
eration upon the loan or forbearance of 
any money, goods or things in action 
greater than is allowed by law, is guilty 
of a misdemeanor.” 

Section 16 of the State Banking Law, 
(Ch. 27, Laws 1891) provides: ‘Such 
association may demand and receive for 
loans on personal security, or for notes, 
bills or other evidences of debt, dis- 
counted, such rate of interest as may be 
agreed upon, not exceeding the amount 
authorized by law to be contracted for, 
and it shall be lawful to receive the in- 
terest according to the ordinary usage 
of banking institutions.” 


The consequence to the bank of tak- 
ing too much interest, it is seen, is loss 
of the interest and liability to prosecu- 
tion for misdemeanor, under the act of 
1889. Up to date, only one case against 
a state bank has come before the su- 
preme court under that act. State v. 
Security Bank of Clark, 2 S. D. Rep. 
538. The bank was indicted for usury, 
found guilty, and fined $300. The 
judgment was reversed because of the 
exclusion of important evidence by the 
trial court, and does not appear to have 
been again prosecuted. The supreme 
court held in this case that a corpora- 
tion may be indicted in the first in- 
stance, as an individual may be 
dicted, 

Upon the question who can avail 
of the defense of usury in a civil case, 
the supreme court has held in Hill v. 
Alliance Co. (Nov. 1894) that the plea 
of usury is so far a personal defense 
that it cannot be urged in a foreclosure 
proceeding by one who buys merely the 
equity of redemption, subject to the 
mortgage for the foreclosure of which 
the suit was instituted, 


in- 


Days of Crace in New Hampshire. 


New York, July 1. 
Editor Banking Law Journal: 


DEAR Six:—I have seen it reported that the 
legislature of New Hampshire have abolished 
days of grace. Can you advise me as to the 
correctness of the report? 


1895. 


A. 


We have corresponded with the Bank 
Commissioners of New Hampshire upon 
the subject and have received a letter 
from James O. Lyford, Bank Commis- 
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sioner, stating that such a law was in- 
troduced in the Legislature, but was 
defeated in the House, so that days of 
grace are allowed, as heretofore. 

e 


Collection of Commercial Paper. 


BANK OF LANSING, ) 
LANSING, Iowa, July 8, 1895. § 
Editor Banking Law Journat: 


DEAR S1R:—I have read with interest various 
editorials and other articles in the Journal on 
the subject of circuitous and direct routes for 
collection and the following questions as to 
what would constitute due diligence present 
themselves. (1) In the collection of an item 
drawn upon the ONLY bank in a distant town, 
where should such an item be sent? (2) When 
a bank takes a check drawn upon its own cor- 
respondent in a distant city, would it be deemed 
necessary to send such item to ANOTHER bank in 
the same city with whom it has no account? 

Very respectfully yours, 
B. F. THoMaAs. 


All the decisions rendered up to date 
wherein the fact of mailing an item di- 
rect to a distant drawee or debtor has 
been the main point upon which the lia- 
bility of the collecting bank depended, 
have uniformly held that such practice 
is negligent and at the risk of the col- 
lecting bank. It has been held in at 
least one case that the fact that the 
debtor bank was the correspondent of 
the collecting bank did not alter the li- 
ability where loss resulted from the 
debtor's failure.* - What eftect the fact 
that the drawee is the only bank in the 
place would have upon the liability of a 
collecting bank who has mailed direct, 
has not, we think, been especially con- 
sidered by any of the courts who have 
declared the practice of mailing direct to 
be negligent; and we will not attemptto 
predict whether these courts would 
modify their doctrine under such cir- 
cumstances, so as to justify a collecting 
bank in using such a method of collec- 
tion where it could show that the bank 
employed to collect from itself was ap- 
parently in good standing. 


* German Nat. Bk. v. Burns, 12 Colo. 539. 
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Aside from the law, we think in acase 
where a bank receives an item upon its 
own correspondent for collection, that 
the same reasons of confidence which 
lead it to entrust its own funds to the 


correspondent’s keeping, would -justify 
its mailing its customer's paper to such 
correspondent; although, in law, as we 
have seen, if the correspondent defaults, 
the collecting bank is liable. Taking 
the case where the bank receives for col- 
lection, an item on a distant bank, the 
only one in the place, here again the 
only practicable course is to mail direct, 
unless the collection can be readily made 
through some express company; but 
even here, the sending direct is likely to 
be declared negligent by the courts, in 
case of loss, and at the risk of the col- 
iecting bank. 

It follows that wherever, in the prac- 
tice of banking, it is most convenient 
and in accordance with good business 
judgment to mail direct, the collecting 
bank, unless willing to take the risk of 
the drawee’s default, should enter into 
an arrangement with its customer, gov- 
erning collections, wherein the direct- 
to debtor method is expressly author- 
ized. 

It will be observed that this question 
of liability for the selection of the debtor 
as collecting agent only arises in those 
states where a bank is held responsible 
for the selection of a suitable corres- 
pondent, but not tor the latter’s de- 
fault. But in many states the collecting 
bank is held liable not only for due se- 
lection, but also for detaults of corres- 
pondents, and in these latter states, 
whether the defaulting correspondent 
selected is, or is not, the debtor, be- 
comes an immaterial question; in either 
event, the collecting bank is liable for 
the default, Many banks, otherwise 
subject to liability for correspondents’ 
defaults, limit that liability by special 
contract with their customers, and the 
same idea of special agreement should 
be extended to permit collecting banks 
to mail direct to drawees, wherever, 
from the circumstances of the case, 
good business judgment would warrant 
such a course. 





